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in New York State 


With nearly ditecquariacs of a cen- 
tury of continuous fiduciary experi- 
_ence in New York State, weare glad 
“to extend to banks and trust com- 
» panies in other states full co-opera- 
‘« tion in the handling of estaie and 
trust problems of their clients re- 
ended special a tientioni in thisstate. 


/ BRO OKLYN TRUST 


177 Montague St.—Brooklyn Greater New York Qo@ 
New York Office—26.Broad St 


One of the oldest Trust+Comtpanies in: the United States 


New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee 2 it Trust Company 


175 REMSEN STREET 
BROOKLYN 





YEAR’S END 


ener 1939 y ee 


sees a momentous 
year pass into history...the new year to come may bring 
changes no man can now foretell. But sound business 


and sound banking will continue their course in the ser- 
vice of America, contributing their part in the economic 
progress of this country. 


Since 1857, Mercantile-Commerce and its predecessor 
banks, have seen the social, business and international 
picture change with the years. Through wars and inter- 
national disturbances, through good times and bad, this 
bank has continued to render helpful, dependable service 
to customers and correspondents throughout the nation. 


Today, at the close of another year, we pledge depend- 
able service in the future, backed by our complete fa- 
cilities and the experience of eighty-two eventful years. 


MERCANTILE-COMMERCE 


Bank and Trust Company 
SAINT LOUIS 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Capital $4,000,000.00 
Surplus and Undivided Profits - - 11,940,910.24 


WILMINGTON 
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Member Federal Deposit Insurance C 
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Old in Years... Modern in Methods 
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City Bank Farmers Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 
manager of investments in New 
York. It is also équipped to serve 
corporations as transfer agent, reg- 


istrar, corporate trustee, or in other giiitl i 
gilli 


agency capacities. aie 
jill! 


You are cordially invited to dis- 
cuss with one of our officers the 
services the ‘Trust Company is or- 


ganized to render. 


City Bank Farmers 
nian Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street; 
Brooklyn Office: 181 Montague Street 





Correspondent Trust Service 


City Trust Facilities Extended to Smaller Communities 
at Low Cost 


ROBERT H. BOLMAN 
Asst. Vice President, Union Bank & Trust Company, Los Angeles 


The exacting standards of corporate fiduciary service, necessitating 
constant vigilance and adaptation to the rapid changes in the investment, 
taxation and legal picture, allow no place for the handling of such business 
as a “side issue.” As requirements and complexities of even smaller 
estates increase, minimum facilities become luxuries which many towns 
cannot afford. The plan worked out by the Union Bank & Trust Com- 
pany promises a highly beneficial and practical solution, allowing, as it 
does, the advantages of complete, central facilities and management for 
non-metropolitan estates. At our suggestion, Mr. Bolman has kindly 
obliged in providing a description of the relationships and procedure in- 


volved.—Editor’s Note 


N THE larger communities through- 
| A. the North American continent, 
corporate fiduciaries, including the in- 
dependent trust company and the bank 
with its trust department, have been the 
connecting link between the builders of 
wealth and the beneficiaries for whom 
financial protection and guidance are 
desired. This has been accomplished 
through the use of a disinterested third 
party have in its corporate fabric toler- 
ance and human understanding in deal- 
ing with customers, no two of whom are 
alike in background, health, personal re- 
quirements and their general outlook on 
life. 

But there are thousands of small com- 
munities throughout the continent which 
are without expert estate 
service. On the other hand, 
it is easily ascertainable 
from the probate records of 
these smaller towns and 
local bankers that individ- 
uals residing there have 
accumulated wealth as well 
as family responsibilities, 
have not been immortal, 
and that actually consider- 
able estate administration 
has been carried on for 
years, after a fashion, 
without the modern tools 
which should, in all fair- 
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ness, be available for the protection of © 
the backbone of our nation—substan- 
tial citizens in the smaller towns or 
rural districts. In the aggregate, their 
estates account for a large part of the 
nation’s wealth or “capital equip- 
ment.” 


Numerical Expansion Not Economic 


; ANY attempts have been made to 

give the residents of smaller towns 
a corporate fiduciary of their own by the 
establishment of trust departments in 
local banks. In theory, it was an ex- 
cellent step wherever it was taken but 
we know from cost studies that a sub- 
stantial number of such trust depart- 
ments are presently unprofitable and 
have little prospect of be- 
coming profitable. It is in- 
conceivable that we shall 
see, in the next decade, a 
numerical expansion of new 
trust departments, since we 
know from specific cases 
under advisement that the 
“weeding out process” has 
not been completed. 

Our problem has a fourth 
dimension when we con- 
sider that people in com- 
munities, large and small, 
are entitled to all the ben- 
efits from a metropolitan 
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trust service and that the local banker 
who extends this extraordinary service 
to his bank’s customers not only gains 
prestige for himself and his bank but 
performs a civic betterment by removing 
one potential cloud of governmental com- 
petition which could lead to the fancied 
need for legislation creating public trus- 
tees, or the unlimited growth of activties 
by public administrators. 

Perhaps our philosophy can be sum- 
marized by resolving that it is up to us 
to find a means whereby all of the people 
can avail themselves of the best services 
at the lowest cost. Since it cannot be 
done by the establishment of a trust de- 
partment in every town in the United 
States, we have favored the extension of 
trust facilities of metropolitan banks 
through nearby smaller banks which do 
not find it expedient to incur the ex- 
pense and liability attaching to trust op- 
erations. Arthur C. Boeker in his study 
of the “Solution for Uneconomic TruSt 
Departments,’’* expresses his belief that 
“Smaller communities are entitled to cor- 
porate fiduciary facilities and bankers as 
custodians of the local public and private 


wealth should fully discharge the obli- 
gation which the nature of our profes- 
sion imposes.” 


Principal-Agent Relationship 


HE plan adopted by the Union Bank 

& Trust Company of Los Angeles is 
not new in every respect. In part, it has 
been tried elsewhere, but conditions are 
such in Southern California that resi- 
dents of the smaller communities, the 
local banks without trust departments 
and the metropolitan unit banks main- 
taining trust departments, derive the 
greatest benefit from an arrangement 
whereby the local bank acts as Field 
Agent for the metropolitan bank. 


Presently, the Union Bank is the hub 
of trust facilities for ten banks in South- 
ern California for which it acts as the 
fiduciary principal. There is nothing 
complicated about the working arrange- 
ment and in each case the arrangement 
is identical. Union Bank compensates 
the Field Agent by sharing with it a 


*(November 1939 issue of Trusts and Estates.) 
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fixed percentage of the customary fee 
which the corporate fiduciary would re- 
ceive if it were acting without an agent 
in the field. There is no additional cost 
incurred in the settlement of the estate, 
the management of a testamentary trust, 
or any other trust service. As a matter 
of fact, the cost of service should be less 
in most cases since many matters can 
be handled by telephone and correspond- 
ence, whereas without the agent, there 
would be extra compensation as a result 
of mileage cost incurred by the corpo- 
rate fiduciary, especially when the estate 
or trust owns real property in the vicin- 
ity of a customer bank. 

All banks, large and small, are inter- 
ested in additional revenue from ser- 
vices, therefore, the smaller banks acting 
as agent for us in trust matters welcome 
the revenue which they derive from this 
type of operation. Furthermore, it is 
not necessary to increase their overhead 
or assume fiduciary liabilities in adding 
this revenue. 


The Personal Element and New 
Business 


N THESE days of large scale produc- 

tion, it would be easy to lose sight of 
the “personal equation” in dealing with 
our customers, but this weakness does 
not appear in the “doorstep trust ser- 
vice” provided by Union Bank, since the 
executive officer of the local bank is a 
prominent resident of the locality and 
in most cases he owns all or part of the 
stock in the bank. He acts as a liaison 
between testators, trustors and benefi- 
ciaries. Under our mode of operation 
it is highly acceptable when such officer 
is named “business consultant” under 
the Will or trust instrument, especially 
in the case of estates owning large blocks 
of stock in local close corporations. 

When discretionary powers are in- 
volved, or where beneficiaries are little 
children who have not finished their edu- 
cations—or elderly people with special 
needs—it is very important that we 
maintain a close, personal relationship 
with the beneficiaries. The residents of 
the smaller communities find it conven- 
ient and economical to deal locally. On 
the other hand, it is our policy to have 





the trustors and beneficiaries know our 
trust officers, who periodically make the 
circuit of our Field Agents. 

To inform the customers of the banks 
in the smaller communities of the ser- 
vice which is available through us, state- 
ment inserts, lobby posters, newspaper 
ads and folders are especially prepared 
for each bank acting as agent for us. In 
certain instances our trust officers have 
appeared at employee meetings to explain 
the extended trust service, the reasons 
for providing it and how the employees 
may serve their own customers better if 
they recognize and take the initiative 
whenever they see situations which 
would be improved as a result of this 
service. Appearances before directors of 
local banks have also stimulated interest 
in the projection of our trust facilities 
and in some cases the directors them- 
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selves have come to us with their own 
problems. Trusts and Estates is being 
sent to each of these banks so that our 
Field Agents will have in their libraries 
one good reference on current trust 
operations. 


Advantages to the Country Bank 


N SUMMARY, profits to the country 
bank accrue from the new opportun- 
ities to: 


a. Provide additional revenue. 

b. Meet local competition, including 
estates handled by public administrators. 

c. Prolong the banking business of in- 
dividuals whose business. ordinarily 
would go to some other community or 
might be transferred to another institu- 
tion with trust facilities in that neigh- 
borhood. 

d. Bring customers closer to the local 
banker and give the local institution a 
better opportunity to retain the banking 
business already on the books. 

e. Permit a wider scope of service to 
the public by including trust facilities, 
however without incurring possible pe- 
cuniary loss as the result of unprofitable 
trust operations from insufficient volume. 

f. When the country bank deems it 
propitious to start its own trust opera- 
tions it has vicarious experience and a 


hai fy law 


foundation upon which some volume can 
be obtained from the beginning. 


Relations with Local Attorneys 


ONSIDERATION has been given 

the three elements which constitute 
the triumverate, viz: (1) people having 
estates of modest size and larger, resid- 
ing in communities which do not have 
local trust operations; (2) the country 
bank itself; and (3) the city bank which 
acts as correspondent for the smaller in- 
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stitutions, but the lawyers in the smaller 
communities should also be apprised of 
the missionary work being done. 

It should be explained to these coun- 
selors-at-law that all legal business per- 
taining to the trust business emanating 
from the country bank will be placed 
with local attorneys. Also it is interest- 
ing to note that this system stimulates 
legal business during customers’ lives, 
since they have required up-to-date Wills, 
life insurance trust agreements and 
other documents essential to adequate 
and intelligent estate plans. It follows, 
too, that intestacies are diminished and 
there are fewer injustices to spouses and 
minor children—always a valuable social! 
service. 

Attorneys in the smaller communities 
should be informed of the practice of 
trust departments in filing customers’ 
Wills in safekeeping in such a way that 
the attorney’s name becomes a part of 
the permanent record and unless meni- 
bers of the family have definite objec- 
tions, the Will is returned for probate to 
the attorney who prepared it. Attorneys 
have told us that they get more profit 
from probate retainerships when we are 
named executor because we do our job 
so thoroughly that their time is not con- 
sumed in following perfunctory matters, 
estates are usually closed by us more 
promptly and attorneys earn their com- 
pensation in a shorter period of time. 
As a matter of fact, in California many 
attorneys urge their regular clients to 
have Wills naming a corporate executor 
and make no charge for drafting the 
Wills. In this state, the attorney’s stat- 
utory fee for representing the executor 
or administrator assures the attorney 
that he will be paid an adequate fee for 
his legal work; so if he can eliminate the 
drudgery and delay which he usually ex- 
periences when an inexperienced indi- 
vidual is appointed executor, it is money 
in his pocket. 


Legal Status of Agent 


ERHAPS the country banker will 
ask this question when he considers 
the advisability of acting as Field Agent: 
“Can the corporate fiduciary delegate 
authority to do particular acts?” To 
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put his mind at ease, we quote from Scott 
on Trusts, Section 171.2: “Although 
there are many acts in the administration 
of a trust which can properly be per- 
formed only by the trustee himself, there 
are many other acts which he can prop- 
erly perform through agents.” An in- 
teresting example is: “. . . the trustee 
may be justified in employing an agent 
to collect income from land where he 
would not be justified in employing him 
to collect the purchase price on the sale 
of land. He may be justified in employ- 
ing an agent to deal with the manage- 
ment of matters arising in a distant 
place where he would not be justified in 
employing an agent with respect to mat- 
ters arising nearby.” 

To quote another portion of the same 
section which, in our opinion, has some 
relation to this subject, Scott goes on to 
say: “In the United States it is held that 
a trustee can properly employ profes- 
sional agents, such as attorneys, bankers, 
brokers, and entrust them with money 
or securities or other property of the 
trust, where under the circumstances a 
prudent man would employ such agents 
and entrust them with such property.” 


Expressions Show Value of Cooperation 


AVING expressed to a certain extent 

our philosophy regarding the ser- 
vices to which we think the owner of in- 
vested wealth is entitled, irrespective of 
his place of residence, it is interesting to 
note the reaction of the Field Agent 
banker from the following excerpts from 
executives of some of the banks which 
we have been serving as correspondent: 


“It is the first time we have been able 
to offer trust service. ... With this tie- 
in with your good institution we can 
offer every banking facility now enjoyed 
by our competitors. It is a mighty fine 
service to offer your correspondent bank 
customers. Your officers are to be con- 
gratulated on their progressiveness in 
offering this splendid service. Will you 
kindly send us a small supply of each 
of your booklets outlined in the pamph- 
let.” 

+ + 
“We wish to thank you for your letter 


of June 26 and the copies of ‘Another 
Personal Service.’... 





“We are using a number of these for 
delivery with statements and will see 
that they are placed on our counters for 
customers that come into the bank to 
see and help themselves.” 


+ + * 


“Answering your letter of a recent 
date wish to assure you we will cooper- 
ate in regard to your trust services and 
will display the advertising as suggested 
in your letter.” 


+ &  & 


“Referring to your letter of April 
28th, we have about eighteen hundred 
commercial accounts and about the same 
number of savings accounts in our two 
banks. ... We very much appreciate the 
interest you take in these matters and 
will be glad to have any suggestions you 
might offer.” 


+ + ** 


“Mr. Bolman’s most instructive talk, 
at our employees-directors dinner, was 
very well received and we hope will be 
instrumental in helping make our em- 
ployees Trust-Minded. If we can secure 
some Trust business from similar edu- 
cational meetings, it will be of mutual 
benefit to our institutions. We appreci- 
ate the very fine cooperation received 
from your bank.” 


A large volume of re- 


“YOUR PURPOSE—AND OURS” 


Our purpose in this community is to 
operate a sound, local bank, offering as 
complete a service as any customer could 
require. The friendly and confident at- 
titude of our customers has caused us 
to search for new ways of providing 
broader services, to extend far beyond 
the iminediate needs of every-day bank- 
ing. A new step in this program is the 
arrangement we have made with Union 
Bank & Trust Co. of Los Angeles, our 
correspondent bank, whereby its Trust 
Facilities are projected through us as 
Field Agent. 


“We know that our customers devote 
most of their time to the creation of 
weaith through hard work and savings 

. an honorable expression of the hu- 
man instinct to protect the younger ones, 
to forestall dependence in old age, and 
to leave something for loved ones. That 
is why we have sought these Trust Ser- 
vices for you... that is where your 
purpose and our purpose meet.” 


A coupon was incorporated in the 
folder which encouraged requests for in- 
formation regarding Wills, trusts, in- 
vestment management and one of our 
own booklets entitled, “Policies of your 
Trustee and How It Operates.” The re- 
sponse from this folder confirmed our 
belief that each community 


sponse, similar in charac- 
ter to the examples quoted, 
demonstrates the interest 
that can be aroused in 
banks having no trust de- 
partments. 


NCIDENTALLY, “An- 

other Personal Service” 
was a folder we prepared 
for our customer banks 
without trust departments 
and it was used as a state- 
ment insert to commercial 
depositors of the country 
banks and placed on lobby 
counters for general circu- 
lation, with the thought in 
mind of reaching savings 
depositors, too. In part, the 
folder stated: 


| Shifting 


Your Burden 


Changes and economic experimen- 

tations alone place a heavy burden 
of responsibility on the owner of in- 
vested wealth. Problems of protecting 
income and principal, for yourself and 
dependents, are weighty indeed, and 
when endless routine and mental burden 
of management are added to your duties 
or to those of a legal representative, 
when you are gone, a competent trust 
organization can carry the load. Com- 
plete Trust Department services are 
available to patrons of this bank through 
our correspondent, UNION BANK & 
TRUST CO. OF LOS ANGELES. The 
cost issmall—the service is most valuable, 


Inquiries are welcomed, 
and entail no obligation 
whatever, Ask any 
officer of this bank. 


has a sufficient number of 
people worth $25,000 or 
more, who wish to protect 
their estates by proper 
estate planning. 


A Plan of Proven Merit 


ETROPOLITAN in- 

stitutions in other 
cities have been successful 
in protecting their facili- 
ties through banks main- 
taining balances with them 
and in one instance we were 
informed by the president 
of a smaller bank that this 
type of business “must be 
developed by personal soli- 
citation and I feel sure that 
the field served by the in- 
dependent banks particu- 
larly, represents a grand 
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opportunity to give a much needed ser- 
vice. The officers of the local bank, 
however, must do their part in develop- 
ing this business and the success of the 
program is measured by the work and 
cooperation extended in the field.” 

Another example of the separate, non- 
competitive relationship between bank 
and corporate fiduciary started when 
Bishop & Co. of Honolulu, T. H., a bank- 
ing partnership, made arrangements to 
discontinue its agency department and as 
a result the Bishop Trust Company, Ltd. 
was incorporated in 1906 to take over the 
‘trust business of the bank. As the years 
rolled by, the trust company continued 
to operate as a unit institution but the 
bank, because of conditions existing in 
the Territory of Hawaii, found that it 
could not properly serve the people with- 
out establishing branches in the larger 
towns on each island. Wealth was being 
accumulated and a gradual redistribu- 
tion took place, so that more people 
owned invested wealth and more people 
needed trust service. 


Therefore, the trust company made an 
arrangement whereby it would be repre- 
sented on the outlying islands by branch- 
es of what is now the Bishop National 
Bank of Hawaii. At one time the trust 
company had its own employee on the 
Island of Maui who made his headquar- 
ters in one of the branches and although 
it was not necessary to continue such an 
expensive arrangement for a long period 
of time, it is an indication of how im- 
portant a trust company’s business can 
become after the Field Agent plan has 
been in operation sufficiently long for 
the corporate fiduciary to obtain appoint- 
ments under Wills of the citizens in 
smaller communities. 

The success of such a program de- 
pends upon the ultimate profit to the 
three parties concerned, the customer, 
the Field Agent, and trustee bank. The 
building of this type of business through 
wholesale sources requires visionary pa- 
tience on behalf of the metropolitan 
bank and active enthusiasm on behalf of 
the officers in customer banks. The 
proof is in the long-term profit and for 
that reason we do not care to prognosti- 
cate beyond the general philosophy of 
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our program. Several years hence the 
figures will tell the tale and as the baby 
grows it will be most interesting to note 
its progress. Questions, criticisms and 


recommendations for improvement will 
be welcomed from any other institutions, 
desirous of knowing more about our 
plans. 


College Endowment Fund 
Investment — 


Results achieved and changing trends in 
the investment of college endowment funds, 
now estimated at $2 billion, are revealed in 
the current reports of the various educa- 
tional institutions as analyzed in a recent 
article in the New York Herald Tribune. 
Restrictions on the character of investments 
are relatively few and there is little or no 
incentive to hold tax-exempt securities be- 
cause most such institutions themselves are 
tax free, the article states. 

Returns on investments average 4% or 
better a year. In some instances, more 
than 25% of the fund was held in govern- 
ment bonds and cash while another out- 
standing feature is the steadily larger place 
being taken by common and _ preferred 
stocks, instead of bonds, in the portfolios. 
The general investments of most of the im- 
portant colleges are handled by investment 
men in the large financial centers. 

Investments were diversified as follows: 


Harvard (as of June 30, 1939) 


Total—$135,134,665 (market value 97.5% 
of book). 

Public Utility Bonds 

Sundry Bonds 

Rail Bonds 

Common Stocks 


Governments & Short Term Loans 2.2% 


Yale (as of June 30, 1938) 


Total—$90,148,103. 
Bonds 
Guaranteed & Preferred Stocks 
Other Stocks 
Princeton (as of June 30, 1939) 
Total—$34,021,953 (market value $31,- 
592,794). 
Bonds 
Rails 
Utilities 
Industrials 
Common Stocks 
Preferred Stocks 


Government & Municipal Bonds _. 6.7% 





At Your Service in Philadelphia 


The complete and long-established facilities of 
this company are at your service as colleague, 


correspondent, or Philadelphia representative. 


FIDELITY-PHILADELPHIA 
TRUST COMPANY 


Organized 1866 


MEMBER OF FEDERAL RESERVE SYSTEM — FEDERAL DEPOSIT INSURANCE CORPORATION . 





Girard Trust Establishes Common Funds 


N December 1, 1939, Girard Trust 

Company of Philadelphia, Pa., be- 
gan operation of two Common Trust 
Funds, known as Diversified Trust Fund 
“A,” for trusts with full investment 
authority, and Statutory Diversified 
Trust Fund “B,” for trusts restricted 
to legal investments. These funds are 
the first to be set up in Pennsylvania in 
accordance with Pennsylvania Act No. 
339* of June 24, 1939, effective October 
1, 1939, and will be operated in con- 
formity with the requirements of this 
Act and of Regulation F of the Board 
of Governors of the Federal Reserve 
System. 

The Funds will be valued as of the 
last of February, May, August and 
November, at which time Unit invest- 
ments may be liquidated or new Units 
purchased. Income distributions. will 
be made as of these dates; and for 
Federal taxes, the Funds will be oper- 
ated on a fiscal year basis, from Decem- 
ber 1 to November 30, and audits made 
as of the latter date each year. The 
detailed plans issued for the admin- 
istration of these Funds set forth fully 
the duties of the Girard Trust Company, 
as Trustee, and the rights of the respec- 
tive parties. 

According to advice from Assistant 
Vice President J. M. Johnston, the pur- 
pose of the Funds “is to obtain a better 
degree of investment diversification for 
trusts of modest size, minimizing possi- 
ble risk of loss and perhaps realizing a 
slightly better income return for bene- 
ficiaries. We are able to give very close 
supervision over the investments in the 
Funds and with greater frequency than 
would be possible to individual trusts; 
and we believe their operation should 
inure to the benefit of our participating 
accounts. 


Investment Policy 


éé UND ‘A’ is composed of careful- 
ly selected securities, including 
short term obligations, high grade bonds 


*See Investment Powers and the Massachusetts 
Rule, in this issue. 
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and preferred stocks, and equities, all 
of which will be readily marketable. It 
is not contemplated that any mortgage 
investments will be placed in this 
Fund. At present, no mortgage invest- 
ments have been placed in Fund ‘B,’ 
but in order that a better yield may be 
obtained, it may be that our future in- 
vestment policy will include a reason- 
able percentage of mortgages, if satis- 
factory mortgage investments can be 
procured. 

“Of course, there are no ‘loading’ 
charges permitted, and the maximum 
which can be invested in these Funds 
by any one trust is $25,000. 

“From the standpoint of the Trust 
Company, although there has been no 
economy in operation, it is felt that 
after perhaps a year or so, it will be 
possible to effect savings in the 
handling of small trusts in the various 
divisions of the trust department, that 
is, accounting, income collection, tax, 
investment and administration, and at 
the same time render a more satisfac- 
tory service to trust accounts.” 

In a statement to the local press, 
James E. Gowen, president of the Girard 
Trust Company, stated that the Funds 
“will be under the direct supervision 
of the Company’s Trust Investments 
Committee, composed of all the officers 
of its Trust Investments Division, and 
also of an Investments Committee ap- 
pointed by, and composed of members 
of, its Board of Managers. These Com- 
mittees, in addition to the efforts and 
experience of their own personnel, will 
have in their deliberations the benefit 
of researches made by the Company’s 
statistical organization.” 


Long-term savings of the American peo- 
ple reached an all-time peak at the end of 
1938, totaling $51,698,000,000, according to 
the report of the Federal Home Loan Bank 
Board for the fiscal year 1939. Accumulated 
savings reported for the end of 1938—repre- 
senting approximately 115,000,000 accounts 
—surpassed by $6,740,000,000 the amount 
reported for 1929. To a large extent, these 
savings represent the accumulated resources 
of middle and lower income groups. 
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The Official Guardian 


Protection of Infants’ Estates in the Province of Ontario 


D. P. MAC DOUGALL 
Chartered Trust and Executor Company, Toronto, Canada 


Varying practices in the protection of infants’ rights by guardians 
ad litem and special guardians, with the abuses of the system possible in 
some states, make the following article both extremely timely and worthy 
of consideration. Based on more than forty years of experience, the 
record of the Official Guardian Office in Ontario has commended itself as 
an efficient, economical and practical system for review of accounts. Not 
only have the costs of representation of minors’ interests and court ac- 
countings been almost prohibitive in some jurisdictions, because of the fees 
allowed to such guardians, but the political nature of their appointment 
has often resulted in the passing of infants’ accounts, or their represen- 
tation in contested or discretionary questions, in a sadly inexperienced, 
superficial or even hypercritical fashion, to the disservice of the conscien- 
tious judges as much as to the beneficiaries. The system described herein 
offers a solution which promises to command the serious attention of those 
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interested in law improvement.—Editor’s Note 


N THE Province of Ontario the guar- 

dian of the estates of infants, unless 
a guardian of the property of the infant 
has been appointed by the Court, is a 
public official known as the Official Guar- 
dian. 


The Official Guardian is an officer of 
the Supreme Court of Ontario appointed 
by the Lieutenant Governor in Council 
under the provisions of the Judicature 
Act. He must be a barrister and soli- 
citor of at least ten years standing, and 
is not permitted to practice his profes- 
sion except in discharge of his duties as 
Official Guardian. He is paid a fixed 
salary, which, although not large in view 
of the responsibility of his position, has 
proved sufficiently attractive that the 
position has always been filled by an out- 
standing member of the Bar. 


Although the office, since it lies within 
the civil service of the Province, is in a 
sense a political appointment, successive 
Governments of the different political 
parties have not, upon attaining office, 
made a practice of disturbing either the 
incumbent of the office or the members 
of his staff, and they have always re- 
mained in office until death or voluntary 
retirement. 


The Official Guardian maintains an 
office and staff at Osgoode Hall in To- 
ronto, and he personally, or some mem- 
ber of his staff, attends to all business 
in Toronto. He is assisted by a Deputy 
Official Guardian, who also must be a 
barrister and solicitor of at least ten 
years standing. Special agents repre- 
sent him in respect of business outside 
of Toronto, and they act on his behalf 
upon very much the same basis as is 
usual between solicitors who are prin- 
cipal and agent. 


As Guardian Ad Litem 


HE Official Guardian is the guardian 
ad litem of infants, and performs 
certain other duties assigned to him by 
various statutes or the rules of the 
Court. He is entitled to costs as solici- 
tor or counsel, which costs are paid into 
the Supreme Court of Ontario to the 
credit of the account of the Official Guar- 
dian, and, in effect, are transferred to 
the Consolidated Revenue Fund of the 
Province, from which are paid the sal- 
aries of the Official Guardian and his 
staff. 
In general, service of any legal process 
upon an infant is made by service on 
the Official Guardian, although in cer- 
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tain cases, as, for example, in a suit 
against an infant for tort, the infant 
must be served and the Official Guardian 
does not defend such action. The Offi- 
cial Guardian, in a case where he is 
properly served, must enter an appear- 
ance on behalf of the infant. 

He is never required to furnish se- 
curity for costs nor to file an affidavit 
setting out his defense in those cases 
where by the rules of Court another de- 
fendant would have to establish a de- 
fense under oath before he could defend 
the action; for example, in a mortgage 
action the Official Guardian may enter 
an appearance and then make enquiries 
whether there is an equity in the prop- 
erty, and the plaintiff must move before 
a judge for judgment, although if there 
were no infant defendants in the action 
he would have been able to sign judgment 
in the Registrar’s office without a mo- 
tion. 

As the intention is that the scope of 
this article shall cover only the Official 
Guardian’s duties with regard to the 
property of infants, no effort will be 
made to make it comprehensive of all 
his duties. It might be well, however, 
to note that the Official Guardian does 
not institute actions where the person or 
property of an infant has been damaged; 
such actions are brought by the infant 
suing by his next friend, and only in 
case of settlement before trial is the 
Official Guardian invoked in order that 
he may be satisfied that the settlement 
‘is to the advantage of the infant. One 
can readily appreciate that it would 
scarcely be feasible to have one official 
responsible for the prosecution of actions 
of that nature in various parts of the 
Province. 


Administrative Representation 


ROM the point of view of the admin- 

istration of estates, the chief func- 
tions of the Official Guardian are as 
follows :- 

(a) Upon application to the Court for 
interpretation of the Will or other trust 
document he is served and represents 
the interest of all infants and any un- 
born issue who may have contingent in- 
terests. 
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(b) In the sale of lands under the 
Devolution of Estates Act by an executor 
or administrator where such lands are 
vested in such executor or administrator 
and the concurrence of an infant is re- 
quired, the Official Guardian must ap- 
prove of the sale and consent to the con- 
veyance on behalf of the infant and see 
that the infant’s share of the proceeds 
of sale is paid into Court to the credit 
of the infant. 

(c) Upon application to the Court for 
the sale of lands or an interest in lands 
vested in an infant, the Official Guar- 
dian represents the infant and executes 
the deed and sees that the proceeds of 
the sale are paid into Court or other- 
wise as directed by the order approving 
the sale. 

(d) Upon the audit of trustees’, exec- 
utors’ or administrators’ accounts, the 
Official Guardian represents the infant, 
checks the accounts and vouchers and at- 
tends, or is represented on the audit be- 
fore the Judge. 

(e) Where an executor or administra- 
tor has moneys in his hands belonging to 
an infant, he may forward them to the 
Official Guardian for payment into Court 
to the credit of the infant. 

(f) The Official Guardian appears on 
all applications to the Court for the 
maintenance of infants, whether out of 
moneys in Court or moneys in the hands 
of an executor or trustee. 


Compensation and Costs 


LTHOUGH by law the Official Guar- 

dian is entitled to the same costs 
as would be awarded for such services 
to the solicitor or counsel for an adult 
beneficiary who had a similar interest, 
in actual practice he is very often con- 
tent with a smaller fee. The revenue of 
the office is ample to pay all salaries and 
expenses, and there is no need to demand 
the maximum fee which might be al- 
lowed. 

Upon application to the Court for in- 
terpretation or sale, such costs are either 
fixed by the Judge hearing the applica- 
tion or taxed by the taxing officer pur- 
suant to the order. The Rules of Court 
contain a tariff setting out the fees of 
the Official Guardian in case of a sale 
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under the Devolution of Estates Act. 
Upon the audit of the accounts of a 
trustee, executor or administrator the 
costs are fixed by the Surrogate Court 
Judge who takes the audit, on the basis 
* of a tariff established by Order-in-Coun- 
cil. 

The costs of all counsel for beneficia- 
ries under such tariff are in the aggre- 
gate one-half of the costs allowed to the 
solicitor for the personal representative 
of the estate. The scale is the same 
whether the accounts have been kept by 
a corporate or other competent executor 
or by personal executors who are entirely 
unfamiliar with estate accounting. As 
a result, the costs allowed are fairly lib- 
eral in the first instance and sometimes 
barely adequate in the latter. 


Restrictions on Initiative 


F ANY criticism of the functioning 

_of the legislation for the protection 
of infants’ estates is justified, it would 
be on the ground that the duties of the 
Official Guardian are passive in nature. 
When some matter in which an infant 
is interested is brought before the Court 
he defends the infant’s interest with all 
the skill and diligence which might be 
expected of a counsel of his standing, but 
he is not authorized to initiate legal pro- 
ceedings on an infant’s behalf, and it 
must be admitted that cases have arisen 
where the infant’s interests have suffer- 
ed from the lack of someone to take 
active measures to protect them. 


No notice is given to the Official Guar- 
dizn of the application for probate or 
administration where infants are inter- 
ested in the estate. Such estate first 
comes to the attention of the Official 
Guardian when the executor or admin- 
istrator passes his accounts, and if the 
personal representative does not pass his 
accounts, and no interested party com- 
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municates with the Official Guardian, no 
accounting may be had for years and the 
infant’s property may be dissipated. If 
the Official Guardian had to keep a record 
of all estates in which infants were in- 
terested, and follow their administration 
from year to year, he would need a very 
large staff. 


It would be an almost impossible task 
for one public official to organize an of- 
fice which would be sufficiently conver- 
sant with the details of the various 
estates to follow their administration 
from year to year; nor is it usually ne- 
cessary, since in most cases there are 
adult beneficiaries in the same position 
as the infants, and they, in protecting 
their own interest, protect the infants, 
and if necessary bring the infants be- 
fore the Court. 


The Official Guardian, when appearing 
for an infant, is quite as zealous on be- 
half of his client as is usual with soli- 
citors engaged on behalf of adult bene- 


ficiaries. His staff is competent and 
painstaking; they are specialists in one 
branch of the law. It would not be an 
over-statement to say that infants are 
quite as well represented before our 
Courts as any class of adult persons. 


How Russia Gets U. S. Funds 


New York papers report that Soviet Rus- 
sia has been obtaining funds in the United 
States from collection on estates of de- 
ceased Russian-born Americans and money 
due beneficiaries of deceased Russian-born 
American war veterans. It appears that a 
New York attorney would notify Moscow 
whenever a Russian-born American died. 
The O. G. P. U., finding relatives in Russia, 
would force them to sign a power of attor- 
ney for this lawyer, receiving therefor a 
few worthless rubles from the estate. The 
money would be credited to the Soviet gov- 
ernment in New York banks. 
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Investment World of Tomorrow 


Will the railroads regain their lost tonnage? 


Why should demand for residential building reach a high point by 1949? 
Is further expansion ahead for the chemicals? 


How will impact of recent technological changes affect industrials? 
Complete or partial prefabrication for building? 


How has recent legislation affected profit possibilities in the retail field? 
What industries will be adversely affected or benefitted by television? 


These questions and many others of importance are answered in 


“Qnvestment Dynamics” 


In his foreword, Adrian M. Massie, vice president of The New York 
Trust Company, states: 


“Nothing could be more timely than this series of articles on ‘Dynamics 
of Investment’ which deal with the dynamic forces influencing the rate of 
growth of various industries. Written by men who are thoroughly conver- 
sant with the forces at play in the industries about which they write, the 
articles throw light on the type of thinking which must be used by the investor 
if he is to proceed unassisted in his pursuit of investment success.” 


Yesterday’s leading industries frequently are today’s laggards and tomor- 
row’s sources of huge losses to investors. New inventions, shifts in consumer’s 
desires, government regulation and competition, taxes, and many other factors 
play important roles in determining the patterns of the shifting investment 
scene. To understand and to take advantage of these trends necessitate a 
dynamic analysis of economic, social, and technological forces as contrasted 
with the static analysis involved in the usual balance sheet and income state- 
ment approach. 


This is the problem answered with specific reference to the following in- 
dustries—building and construction—transportation—public utilities—retail 
trade—television—chemicals. 


“This symposium, which consists of a series of articles by various author- 
ities in their respective fields written for Trusts and Estates Magazine and 
now reprinted, is an excellent bird’s-eye view of what the investment world of 
tomorrow may be like. This is a most unusual volume and one which the in- 
vestor can utilize with interest and profit as a handbook.”—Barron’s. 


Price $1.50 — Bound in Cloth — 152 pages 


This is a MUST book for all private and institutional investors as 
well as for students of the contemporary economic scene. 


Book Dept. 


Fiduciary Publishers, Inc. — 50 East 42nd Street, New York 





Fallacies of Rigid Legal Lists 


New Responsibilities for Trustees Under Discretionary 
Investment 


FRANK W. BRYAN 
Vice President, Fiduciary Counsel, Inc., New York 


T HAS become increasingly evident 

during the past decade that there is 
something radically wrong with the 
methods used to determine whether a se- 
curity qualifies as a legal investment. 
This is portrayed rather vividly by a 
comparison of the market values of bonds 
included in legal lists of some ten years 
ago with current market values, espec- 
ially of railroad issues. 


This record is not only disturbing 
enough in itself but it is made more so 
by a realization that in many of the 
more important states substantially the 
same prescribed methods are in effect 
today. What assurance is there that 
these legal lists will not prove even more 
inadequate in the next ten years than in 
the past ten? It would be well, there- 
fore, to consider just why these pre- 
scribed methods have not and never will 
serve the purposes intended. Moreover, 
it would be well to bring to the fore the 
only real solution to the problem. 


There are two major fallacies that are 
inherent in the generally accepted 
methods for selecting legal bonds: 


(1) A security is sound because the 
Company has had an acceptable 
past record. 

(2) All factors of importance having 
to do with the calibre of an in- 
vestment can be measured 
mechanically or mathematically. 


To the acceptance of these two fallacies, 
there can be traced a good part of the 
unfavorable record of legal lists to date. 
Moreover, unless these are recognized as 
fallacies and corrective action taken, 
laws pertaining to Trust investments 
will never produce satisfactory results. 

Just because an industry or a com- 
pany has had a good past record does 
not necessarily mean it will have an 


equally good future record or vice versa. 
It was this erroneous line of reasoning 
that ten or more years ago led to legal 
lists being abundantly supplied with rail- 
road issues and practically devoid of 
public utility issues. The most impor- 
tant factor of all apparently was ignored, 
namely, that in the first case the industry 
was nearing the peak of its development 
and soon was to become decadent, where- 
as the public utility industry was a grow- . 
ing, vital industry. 


Mechanical Hindsight Wholly 
Inadequate 


N SPITE of the fact that the future 

of an industry or a company is far 
more important than its past, laws per- 
taining to legal investments cannot set 
forth standards or measurements of the 
future. The result is that the all-impor- 
tant future is ignored. Might not the 
continued application of such methods 
lead to equally disastrous results here- 
after? Let us consider, for example, 
the field of municipal bond investment. 


The usual tests to determine whether 
or not a municipal bond qualifies for legal 
investment, are its freedom from de- 
fault over a specified period of time and 
a fixed limitation on the relationship of 
bonded indebtedness to assessed valua- 
tion. Actually, neither of these two 
tests necessarily gives assurance that 
the bond is a good one. The debt of a 
municipality may be mounting dan- 
gerously and yet still be meeting all legal 
requirements at the time a bond is pur- 
chased. Moreover, there is no assurance 
that the limitations set for the aggregate 
debt in relation to assessed valuation will 
guard against default. This is true be- 
cause this relationship is of no signifi- 
cance if the debt figure does not include 
all overlapping debt and if the assessed 
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valuation figure is fictitious, being based 
on overassessments. 

Any business man knows that his or- 
ganization would not long remain in 
existence if all his conclusions were based 
entirely on hindsight and ignored the 
future. Is there any more reason for 
believing that the business of selecting 
investments on this basis will meet with 
any greater success? Accordingly, it 
would seem essential that any law gov- 
erning legal investments be sufficiently 
broad to bring into consideration cur- 
rent and prospective trends. Acceptance 
of the belief that the calibre of an in- 
vestment can be measured mechanically 
or mathematically would be especially 
dangerous in those states where com- 
mon stocks are acceptable for trust 
funds. 


Importance of Measuring Management 


HO can imagine a mathematical 
way to measure management? Yet 
often the difference between a highly 
successful company and a complete fail- 
ure is the difference in management. 


Moreover, managements change and 
whereas a company or a municipal entity 
may have been successful in the past 
under one management, its future may 
be entirely different under a changed 
leadership. 


In the present era of growing com- 
petition, increasing governmental regu- 
lation and competition, higher wages 
and taxes and generally increasing com- 
plexity of industry, the need for capable 
executives in the guidance of a company’s 
affairs is greater than ever before. 
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Management, however, is difficult to ap- 
praise and certainly cannot be done 
through any rigid formula. Neverthe- 
less, there are ways and means whereby 
the character of a management can be 
determined. These methods are part of 
the knowledge of anyone well trained in 
the matter of investment analysis and 
must necessarily be known by anyone 
who hopes to be able to distinguish be- 
tween attractive and unattractive invest- 
ments. Any trustee ignoring this factor 
of management fails to give weight to 
the most important test of a sound in- 
vestment. 


Both the public utility industry and 
the railroad industry have been subject 
to Governmental regulation during the 
greater part of their recent history. 
Moreover, the public utility industry dur- 
ing recent years has to an increasing 
extent been subject to Governmental 
competition. In any determination of 
the suitability of not only the public 
utility and railroad industries but all in- 
dustrial fields for investment purposes, 
it is highly essential that full weight be 
given to not only present Governmental 
regulation and competition but also to a 
likely increase in it due to any possible 
development of the future. 


Other Intangible Influences 


FACTOR of major importance, par- 

ticularly with respect to the bonds 
and stocks of industrial companies, is the 
matter of labor relations. Those com- 
panies whose operating expenses are 
composed to an important extent of the 
item of labor costs, are particularly vul- 
nerable to costly strikes and to sharply 
rising operating expenses through labor 
demands for increasing compensation 
and other benefits. Obviously, from the 
investment viewpoint, the best companies 
are those where the labor item is rela- 
tively small in relation to total operating 
expenses. 


These factors of management are only 
a few of the intangibles that should be 
given consideration in determining the 
calibre of an investment. To them might 
be added (1) the trend of the industry 
(2) the stage of its growth (3) the ex- 
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tent that it is protected by patents or 
tariffs (4) present and potential compe- 
tition, especially from foreign sources 
(5) new developments which may reduce 
importance of industry (6) dependence 
on foreign markets (7) extent affected 
by cyclical variations in industrial ac- 
tivity. 

By no means are these all of the in- 
tangible factors of importance which 
cannot be considered on a mathematical 
basis and devoid of the element of per- 
sonal judgment. They do, however, serve 
to illustrate that as a whole and often 
individually, these factors have far 
greater importance than any conclu- 
sions reached by making mathematical 
calculations. 


Equities for Balanced Diet 


NOTHER definite weakness in the 
laws of most of the principal states 
is that no provision is made for the pur- 
chase of common stocks. The belief has 
existed that common stocks as a group 
are not sound investments, at least not 


sufficiently so for inclusion in a conserva- 
tive trust fund. While this undoubtedly 
is true of many common stocks, there are 
at the same time many others of a reas- 
onably sound character. Moreover, com- 
mon stocks have certain characteristics 
essential to a well balanced investment 
fund, which cannot be found in a bond. 

One particularly important character- 
istic is that those of a selected charac- 
ter will serve to preserve the purchasing 
power of the fund, by tending to in- 
crease in value and in income produc- 
tivity during periods of rising prices. 
While even under normal conditions the 
price level may fluctuate considerably, 
such fluctuations have never been of 
such proportions as to be highly disturb- 
ing. However, if there were to be more 
extreme fluctuations in the future, as 
now seems possible, an investment fund 
might suffer considerably if it were re- 
stricted entirely to bonds. An example 
will serve to illustrate. 

Let us assume that during a period 
when the price level remained relatively 
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stable, the dollar value of an investment 
fund and the income which it produced 
declined 50%. Both the Trustee and the 
beneficiary would rightly feel that the 
fund had suffered considerably and that 
it represented a matter of concern. How- 
ever, the effect would be no different 
from that brought about by an invest- 
ment fund consisting entirely of bonds 
which did no more than maintain its 
dollar value and its dollar income pro- 
ductivity during a period when the price 
level increased 100%. In both cases, the 
purchasing power of the principal and 
interest had declined to one-half of its 
former level. It would, therefore, seem 
important that in addition to maintain- 
ing the dollar value of a fund, purchas- 
ing power also be maintained. 


“Prudent Rule” Solution 


HE next matter to consider is the 

solution to the problem. This lies 
solely in the realization that there never 
can be enacted into law any set of regu- 
lations that will do more than provide 
a mechanical check on certain aspects of 
a security. The problem will be solved 
only when the whole burden of selecting 
sound investments is placed in the hands 
of qualified trustees. 


The State of Massachusetts for more 
than a century has been following the 
policy of placing the burden wholly on 
the Trustee. In recognition of the weak- 
ness in its past rigid “legal-list” law, 
the State of Connecticut has recently 
adopted the “Massachusetts Rule.” Trus- 
tees in Connecticut may now invest in 
any bonds or stocks or other securities 
selected by the trustee with the care of 
a prudent investor. If the Courts of 
Connecticut are to interpret this law sim- 
ilarly to the Courts of Massachusetts, 
the responsibility would seem to be as 
follows: 


“All that can be required of a trustee 
to invest is, that he shall conduct him- 
self faithfully and exercise a sound dis- 


cretion. He is to observe how men of 
prudence, discretion and _ intelligence 
manage their own affairs, not in regard 
to speculation, but in regard to the per- 
manent disposition of their funds, con- 
sidering the probable income, as well as 
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the probable safety of the capital to be 
invested.” 


It is conceivable that a change in the 
law such as has recently taken place in 
Connecticut, and which might well be 
adopted generally, could bring about 
greater abuses and poorer results in 
Trustee management than under the pro- 
visions of a present law which restricts 
purchases to bonds appearing on a legal 
list. However, this in itself should not 
be a reason to avoid action that is basic- 
ally constructive, especially if they can 
be avoided by the Trustee’s recognizing 
and fully assuming his new responsibil- 
ities. 

To meet these new responsibilities, 
Trustees must develop themselves and 
their staffs so that they are qualified to 
determine sound and prudent invest- 
ments without the aid of legal lists. To 
do this, it will be necessary not only to 
make mechanical checks such as are now 
prescribed under the laws of the more 
important states, but it also would be 
necessary to give weight to intangibles 
such as those mentioned. Should the 
Trustee be unable or unwilling to qualify 
himself, there remain two alternatives. 
These are that he relinquish his respon- 
sibility, or arrange for assistance from 
some organization which has the facili- 
ties for rendering the investment guid- 
ance needed. 


Trust Job Costs 


“The unit method will work very satis- 
factorily where ‘mass production’ cost find- 
ing methods can be used. In the trust de- 
partments, an entirely different condition 
exists: Here all the principal costs are defin- 
itely ‘job’ costs. They are contingent upon 
the time spent by the trust officers on the 
individual trusts. Therefore, to attempt to 
average any costs in this department ex- 
cept those of a strictly routine nature such 
as bookkeeping entries, can only result in 
giving misleading figures. 

“The secret of accurate cost finding, if 
there be any secret, is to see that all costs 
are properly allocated to the services being 
sold. When this vital point is overlooked 
there is frequently a maze of figures ac- 
cumulated that are meaningless for any 
practical purpose.”—-E. S. Wooley, of Geo. 
S. May Co., before Georgia Bankers Con- 
ference. 
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is usually required before an individual can function adequately; 
even in a junior capacity. 


REPUTATION: Years of service unanimously approved by clients, 
fiduciaries, attorneys, accountants, etc. 


EXPERIENCE: Over 1730 cases analyzed and serviced. Some of our 
staff over 20 years in this work. 


ETHICS: Entirely confidential . . . All cases handled under code number 
. . . Absolutely nothing to sell but our own services and no income 
other than fees for services to clients. 


CONCENTRATION: We 4o no legal work, no current accounting, sell 
no life insurance, give no investment advice. 


Our estate reports are purely fact- 
ual and financial. Neither the 
client nor his attorney can be in- 
telligent without facts and our 
procedure is carefully designed to 
supply the necessary facts to both. 
We endeavor (1) to stimulate the 
interest of the client, (2) to search 
out all of the facts in his situation 
(our questionnaire contains 153 
questions) including tax calcula- 
tions under various contingencies, 
(3) to organize these facts into a 
complete indexed report, (4) to 
educate the client thoroughly in 
regard to them, (5) to deliver 


copies to him and to his attorney, 
and (6) to make ourselves avail- 
po to both for one year there- 
after. 


Our reports require an average of 
200 hours of senior staff time in 
their preparation. They contain 
150 to 500 pages. Our clients and 
their attorneys say that none of 
the material is superfluous. The 
importance of the subject deserves 
the most careful and painstaking 
attention. 


An abbreviated service is available 
through fiduciaries at nominal fees. 


POWERS, RICE-WRAY & CO. 


8 SOUTH MICHIGAN AVENUE ¢ CHICAGO « ILLINOIS 





Life Insurance Trusts Show Good Yields 
Funds Administered by Philadelphia Banks Also Appreciated 


OTWITHSTANDING depression 

and recession, and the difficulty of 
finding safe and sound investments re- 
turning a satisfactory yield, proceeds 
of life insurance received in trust by 
the leading trust companies of Philadel- 
phia, with the trustee authorized to use 
its own discretion in its investment, not 
only appreciated in value but also gave 
a net return of 3.83 percent to the ben- 
eficiaries. This outstanding record was 
cited by Gilbert T. Stephenson, trust re- 
search director of the American Bankers 
Association in an address last month be- 
fore the joint committee of the Corporate 
Fiduciaries Association and the Phila- 
delphia Association of Life Underwriters, 
as an example of the manner in which 
trust institutions throughout the country 
are today administering the proceeds of 
life insurance. 


These figures showed that in the ten- 
year-period from January 1, 1930, to Oc- 
tober 1, 1939, the five largest trust in- 
stitutions in Philadelphia received in 
trust $9,425,960.53 of life insurance pro- 
ceeds. On October 1, 1939, the market 
value of the investments of these pro- 
ceeds was $9,487,779.04, showing a cap- 
ital appreciation of $68,818.51. The 
gross income during the current year of 
these investments was $379,672.95, or 
4.03 percent, which, after deducting the 
trustee’s commission, left a net income 
of $360,689.31, or 3.83 percent. 

“These figures,” pointed out Mr. 
Stephenson, “do not include proceeds 
which the trustee was obliged to use in 
purchasing assets from the general estate 
or which the trustee was obliged: to in- 
vest in legals only or which the trustee 
was obliged to invest at the direction of 
some third party. They include only the 
proceeds which the trustee was author- 
ized to invest at its own discretion in 
non-legals as well as legals.” 

He also presented figures of the same 
trust companies from January 1, 1936, 
to October 1, 1939, showing that during 
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that period they had received in trust 
$4,133,999.04 of life insurance proceeds, 
which showed a capital appreciation of 
$4,622.07 and which had returned a net 
income to the beneficiaries of 3.59 per- 
cent. This decrease in appreciation and 
net return was attributed to the higher 
market prices and the lower interest re- 
turns on high grade bonds during recent 
years. 


He stressed the importance, as well 
as citing the difference, in the various 
investment and distribution provisions, 
stating that each provision affects the 
investment course of the trustee. 

Citing the similarity in the invest- 
ment problems of the trust company and 
the life insurance company, Mr. Stephen- 
son pointed out that the securities which 
are legal investments for one are sub- 
stantially those which are legal for the 
other; that both have substantially the 
same investment offerings from which 
to make their selections; that they have 
the same social, economic and political 
conditions affecting investments with 
which to deal; they have comparable 
statistical organizations to supply the 
factual material; their investment com- 
mittees are comprised of the same type 
of men; their cost of investment man- 
agement should be substantially the 
same; their investment standard is the 
same—that of the prudent man invest- 
ing his own property, having primarily 
in mind the preservation of the estate 
and the amount and regularity of the 
income to be derived. 


“Therefore,” he declared, “does it not 
follow, if the quality of administration 
is substantially the same whether the 
proceeds are left with the insurance com- 
pany or put in trust with the trust in- 
stitution, the life insurance trust should 
be considered on its merits and should 
be employed as a mode of settlement if, 
and only if, it means better service to the 
beneficiaries or better protection of the 
general estate?” 




















Why Community Property? 


A Critical Analysis of its Theory, Taxation and Transfer 


RALPH W. SMITH 


Parker and Smith, Los Angeles; formerly Chief Inheritance Tax Attorney 


HE community property states have 
taken this concept from the laws of 
Spain principally because of the desire 
of the first white settlers of the West 
Coastal States, in contrast to the East- 
ern settlers, to give to their self-sacri- 
ficing and dutiful wives an equal voice 
and share in their gains. 

Minor differences appear in the laws 
of the different community property 
states. In this article the author has 
in mind particularly the law of Cali- 
fornia. Under these laws the spouses 
have an equal ownership in the com- 
munity property, subject to the man- 
agement and control by the husband, 
said right to manage and control being 
carefully hedged about with limitations 
to protect the wife’s share. 

In determining what is community 
property the legislature first defines 
separate property as that owned by 
either husband or wife before marriage 
and the rents, issues and profits there- 
of, together with property acquired 
after marriage, by either spouse, by 
gift, devise or descent. It then pro- 
vides that all other property acquired 
after marriage is community property. 
Therefore, salaries, bonuses, and prop- 
erty acquisitions by either spouse after 
marriage that are not acquisitions of 
separate property constitute commun- 
ity property. Property acquired by 
acumen, sagacity, ingenuity, and exer- 
cise of the mental faculties of the 
spouses has been classified as commun- 
ity property. 


Comparison with Dower, etc. 


NTIL very recently in California, 
community property was merely a 
substitute for dower. The husband 
owned the property and the wife’s in- 
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terest therein was a mere expectancy. 
If she predeceased the husband that ex- 
pectancy ceased. She could not dispose 
of any part of the property and there- 
fore could not provide for her children, 
a situation akin to that now existing in 
many States. The husband, after her 
death, could remarry and give all the 
property to the new wife and leave the 
children without a dollar. 


California husbands, however, were . 
too chivalrous to be content with this 
situation. The result was that the 
community property law on two oc- 
casions was purposely and designedly 
amended, quantitatively increasing the 
interest of the wife so that no question 
might seriously be raised as to the ex- 
act nature of her definite interest in the 
community property. 


By the first of these two amendments 
in 1923, a California wife was given the 
right by her last will and testament 
to dispose of one-half of the community 
property thereafter acquired, thus en- 
abling her for the first time to protect 
her children financially or care for 
other relatives or friends. Then, in 
1927 Section 161 (a) of the California 
Civil Code was enacted, which specified 
that the interests of the husband and 
wife in the community property are 
“present, existing and equal interests” 
under the management and control of 
the husband. 


Reference to these statutes shows that 
the California wife has distinct advan- 
tages in marital acquired property over 
the wife in a dower state, where a hus- 
band during life or by will may dispose 
of all the common personal property, 
thus wholly defeating, mayhap, a life- 
time of labor upon the part of the wife. 
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Extension to Property Acquired 
Elsewhere 


ALIFORNIANS were so thoroughly 

convinced of the paramount justice 
of the community property law as thus 
amended that in 1935 a new section was 
added to the Probate Code extending 
these pri cip.es to certain separate 
property ‘ed at the date of death of 
the first to decease of the spouses: 


“Section 201.5.—Upon the death of 
either husband or wife one-half of all 
personal property, wherever situated, 
heretofore or hereafter acquired after 
marriage by either husband or wife, or 
both, while domiciled elsewhere, which 
would not have been the separate prop- 
erty of either if acquired while dom- 
iciled in this State, shall belong to the 
surviving spouse; the other one-half is 
subject to the testamentary disposition 
of the decedent, and in the absence there- 
of goes to the surviving spouse .. .” 


This is an apparent legislative trans- 
mutation of property, acquired by hus- 
band or wife (owner) while non-resi- 
dent of California, by those who later 


become domiciled in California. In 
reality, however, it is simply a new suc- 
cession statute, applicable to a particu- 
lar class of separate property. 

Two questions are suggested by this 
statute—first, is it a valid succession 
statute on the death of the owner, the 
non-owner surviving? Second, is it a 
valid succession statute on the death of 
the non-owner prior to that of the 
owner? 
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An affirmative answer would seem to 
be correct as to the first query, as there 
is no vested right in succession and the 
laws of succession may be changed at 
any time before death. The only objec- 
tion suggested to the writer that could 
seriously be made would be that the 
manner of obtaining two identical par- 
cels of separate property does not con- 
stitute a rational basis of classification 
for succession purposes. It would seem 
reasonable, however, to distinguish for 
succession purposes between property 
inherited by the decedent or received by 
him by gift during marriage and prop- 
erty earned by him after marriage by 
his personal efforts, though in a com- 
mon law State. 

It would seem, however, that a nega- 
tive answer would be correct to the 
second query when consideration is 
given to the case of McKay v. Laurison, 
204 Cal. 557. In that matter the Su- 
preme Court of California, in holding 
that the 1923 statute giving to the wife 
the right to dispose of one-half of the 
community property by will could not 
be applied to community property ac- 
quired before its effective date, said: 


“These rights of the respective spouses 
in the community property attached to 
the property and were acquired by the 
parties at the time of the conveyance 
of the property, and, as we have seen, 
said rights can not be impaired or de- 
stroyed by subsequent legislation.” 


So here, the rights of the owner in 
this separate property acquired in a 
foreign state attach at the time the 
property is acquired and can not be 
impaired by subsequent legislation or 
even by prior California legislation. 
Estate of Thornton, 1 Cal. (2d) 1. 


Some Disadvantages 


UT, with all these advantages (aside 

from tax advantages) of the wife 
in California over those of the wife in 
a dower state, it may be asked if they 
are not outweighed by disadvantages to 
the husband. Since the wife may by 
will dispose of one-half of community 
property acquired after August 13, 
1923, to whomsoever she wishes, the 





eastern husband may feel that it would 
be an intolerable situation to find that 
through her will he had acquired his 
mother-in-law as a new partner and as 
a co-owner with him of the dissolved 
community property, his lifetime earn- 
ings. 

Also, on the dissolution of the mar- 
riage by divorce, on the ground of 
cruelty or adultery, the entire commun- 
ity property may be awarded by the 
Court to the innocent party. It may be 
noted also that if the spouses owning 
community property move to a common 
law State, the husband’s control over 
the wife’s half of said property would 
cease. 

Furthermore, the husband may marry 
a liability, since his earnings are re- 
sponsible for debts of the wife incurred 
prior to marriage, without benefit of her 
assets. Support of the wife’s indigent 
parents may also, under the California 
law, be enforced against the community 
property. 


Tax Advantages 


HE amendments to the California 

community property law on the two 
occasions hereinbefore discussed were, 
at least in part, prompted by the desire 
to make certain that the wife could re- 
port for Federal income tax purposes 
one-half of the vested community in- 
come, as was the case in all other com- 
munity property states. The 1927 
statute secured the desired result and 
since its effective date community in- 
come or property thereafter acquired is 
divided equally for Federal income, gift 
and estate tax purposes. Thus, in 
Lang v. Commissioner, 304 U. S. 264, it 
was decided that where life insurance 
is purchased [“taken out” with new 
community funds (acquired after 1927) ] 
one-half is exempt in the husband’s 
estate, if the wife survives. 


On the Pacific Coast, sandwiched in 
between the community property States 
of Washington and California, is the 
common law State of Oregon. The fol- 
lowing represents an astounding pic- 
ture for political theorists advocating 
equality and uniformity in meeting 
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Federal tax burdens. Assume that the 
combined net income of a husband and 
wife without children, residents of Cali- 
fornia or Washington (living together, 
not apart) is $100,000., all earned in 
1939 by the personal efforts of the hus- . 
band, the Federal income tax for both 
would be $18,515., while the combined 
Federal income tax for like residents 
of Oregon, or any other common law 
State, would be $32,469. 


The Federal estate tax on a net vest- 
ed community property estate of 
$1,000,000., with allowance of the 80 
per cent credit, the husband deceasing 
and the property passing to the widow, 
would be $70,400.; while like residents 
of common law states would pay a tax 
of $177,800. 


Because the community property sys- 
tem of California qualitatively and 
quantitatively gives to the wife super- 
ior rights and more definite interest in 
the marital accumulations than is en- 
joyed by the wives in most States east 
of the Rocky Mountains, husbands and 
wives in these common law States must 
pay much higher income, gift and estate 
taxes to the Federal Government. It is 
by reason of the community property 
law here that men receiving large sal- 
aries—the movie people, for instance— 
quickly establish their domiciles, when 
possible, in California or another com- 
munity property State; for the wise 
businessman conducts his business in 
relation to taxes with the same frugality 
he employs in the conduct of the princi- 
pal element of his business. 
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Proposed Legislation to Disallow Tax 
Advantages 


T has been estimated that the resi- 

dents of the nine community proper- 
ty States,* by the separate rendition of 
income tax returns by husband and 
wife, and community exemption recog- 
nized in the gift and Federal estate tax 
laws, the computation of the tax on each 
return beginning at the primary rates, 
are receiving discriminating Federal 
tax benefits in excess of $100,000,000. 
Similar advantages for State taxation 
purposes obtain in community property 
states. 


The definite Federal tax advantages 

are challenged by a bill pending in 
Congress, which would require the filing 
of a joint income tax return by the 
spouses or a return by the spouse hav- 
ing the management and control of the 
income. Would this be sound legisla- 
tion? 

Although tax inequality does exist 
among the States, on the whole favor- 
able to the community property States, 
care must be taken in amending the 
Federal revenue laws, since in the non- 
community property States, the earn- 
ings and income of the wife are tax- 
able separately to her, but in the com- 
munity property states the community 
income includes the wife’s earnings. 
Under the proposed legislation the hus- 
band in the community property States 
would be penalized, since he would be 
required to superimpose his wife’s earn- 
ings and the remainder of the commun- 
ity income upon his separate income. It 
would be the greater reflection of demo- 
cratic principle for the Congress to give 
to the wives of the non-community 
property States the tax privileges en- 
joyed by the few States. 


Some members of the Congress are of 
the opinion that under the broad lan- 
guage of the 16th Amendment to the 
United States Constitution, empower- 
ing Congress “to lay and collect taxes 


*California, Washington, Arizona, Nevada, New 
Mexico, Idaho, Louisiana, Texas, and Oklahoma 
(Oklahoma by permissive statutory authority, 
19389). 
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on incomes, from whatever source de- 
rived,” the Congress can tax all com- 
munity income to the husband, this not- 
withstanding the husband is not the 
owner, which should be and is the 
proper test of income tax responsibility. 
See U. S. v. Malcolm, 288 U. S. 792. 


Furthermore, the constitutionality of 
the proposed legislation by Congress 
would seem very doubtful under the 
logic applied by the United States Su- 
preme Court in Hoeper v. Tax Commis- 
sion of Wisconsin, 76 L. Ed. 248. If the 
Wisconsin statute involved in said mat- 
ter violated the due process clause of 
the 14th Amendment, as the Court said 
it did, it is difficult to see why the pro- 
posed Act of Congress would not vio- 
late the due process clause of the 5th 
Amendment. 


Would Affect All States 


HE pending legislation, although 

aimed at the residents of a specific 
group of States, if enacted into law, 
may lead toward placing very heavy 
additional tax burdens upon the resi- 
dents of others, who have through 
transfers, trusts and property arrange- 
ments with their wives secured the 
identical advantages enjoyed by the 
marital community States. If a single 
joint return by a husband and wife of 
their combined income should be re- 
quired by statute, it would nullify these 
advantages. This class legislation 
would be a direct attack on the home, 
particularly singling it out for the ad- 
ditional tax burden. 

The special Federal tax benefits ex- 
isting in relation to community prop- 
erty, which are recognized by the Fed- 
eral Revenue Department in all com- 
munity property States, have resulted 
in a discriminatory feeling on the part 
of many States, since their Federal ob- 
ligations must of necessity be increased 
to offset the benefits accruing to the 
community property States. The threat 
that our national government might 
brush aside precedents, infringe the 
Federal Constitution and so violate 
State rights in relation to the taxability 
of the income and estates in community 
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property has ceased to be a hypothet- 
ical issue for the ethereal speculation 
of fiscal experts. 

So persistent are the rumors that, in 
a spirit of equality and economy, Con- 
gress will attempt to remove the bene- 
fits accruing in Federal taxation under 
the substantive law of the favored 
States, that common sense directs that 
not only the nine favored States but the 
Union of the forty-eight States take in- 
ventory and estimate what such an in- 
novation in the nation’s law may lead 
to in circumvention of the sovereign 
States, robbing the State of sovereignty 
and placing penal burdens upon a hus- 
band in relation to property of his wife. 
Every Federal infringement of a right 
assumed to be perpetually vested in a 
State is merely the creation of another 
precedent marking the trend toward 
setting aside custom and usage. 


True, Congress is searching desper- 
ately for additional revenue. We can 
not, however, believe that it is sound 
policy or good politics to increase a 
husband’s and father’s tax burdens in 
relation to his wife and children, since 
with some of us these are about the 
only assets which in late years have not 
shrunk in value. We would recommend 
during these turbulent times that the 
Congress leave contented people alone. 

All married persons, irrespective of 
residence, can receive the same income 
tax benefits as are provided by the com- 
munity property laws through contract, 
by altering the status of their common 
law or separate property, but it is not 
every husband who is willing to give 
to his wife a proprietary interest in 
their properties. It is entirely ethical 
and honorable so to arrange your prop- 
erties and estate as to lessen the tax 
burdens. 

The easterner, by legislation, also 
could gain these advantages, if the ad- 
vantages should, in his opinion, offset 
the disadvantages, merely by replacing 
their modified common law system of 
property with that of the community. 
It is believed, however, that the east- 
erner is not ready to give to his wife 
the free and equal interest in property 
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acquired during marriage which we in 
the west have inherited from the Span- 
iards. 


Executors’ and Trustees’ Duties 


ROM the statutory changes herein- 

before indicated, none of which 
were retroactive or affected the right, 
title or interest of the spouses in prop- 
erty owned on the effective dates of the 
respective legislative enactments, one can 
readily visualize the confounding prob- 
lems facing a California executor or 
trustee in estate administration and in 
the preparation of income and Federal 
estate tax returns. Similar problems 
may exist in other community States. 
For instance, a deceasing husband may 
leave both old and new community 
property, may also be a joint tenant 
in other property with his wife, and, in 
addition, may leave separate property, 
all of which was commingled during the 
lives of the spouses with separate prop- 
erty of the wife. This situation is not 
uncommon. — 
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In the securing of Federal estate tax 
exemptions difficult research problems 
are presented in determining just what 
part of the property originally belong- 
ed to the survivor and never belonged 
to the decedent, in order to ascertain 
the contribution of the survivor to a 
joint tenancy. Important tasks are al- 
so presented in segregating from the 
estate the new community property, i.e., 
community property acquired since 
1927, as in this property, the surviving 
spouse must report one-half of the in- 
come therefrom during administration 
on his or her income tax return. Then, 
again, tax advantage in this type of 
property results in the Federal estate 
tax to the surviving widow, since a com- 
munity exemption is allowed to the ex- 
tent of one-half of such property. Inde- 
pendent of tax problems, difficulty exists 
in intestate estates, as the California 
laws of succession give to different sets 
of heirs the separate property of a dece- 
dent and the community property. 


Protection for Family 


EITHER husbands nor wives in 

California can at death defeat the 
survivor’s right to receive one-half of 
the community property, yet, a husband 
or wife can absolutely disinherit the 
other, as well as their children, where 
separate property is concerned. 


Two distinct avenues exist in Cali- 
fornia for the lawful disinheritance of 
children. (a) Failure of either spouse 
to make a will, the survivor taking all 
the community property, (b) The crea- 
tion of a joint tenancy. In the latter, 
of course, the survivor also succeeds to 
the entire property. Therefore, too of- 
ten a parent unwittingly leaves nothing 
at death for the children. 

In recent years, however, California 
parents are becoming more informed; 
they are now creating trusts or making 
joint and mutual wills. Through this 
type of will, they provide that upon the 
death of the first one of them one-half 
of the community property, over which 
they have the right of disposition, is to 
be distributed to a Bank or Trust Com- 
pany as trustee to administer for desig- 
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nated beneficiaries until the death of 
the survivor, when the trustee shall al- 
so take title to the then remaining part 
of the community property. Income as 
well as estate and inheritance taxes are 
minimized by this plan. 

Neither Californians nor any of the 
community property states have taxes 
specially directed against bachelors 
other than indirectly through the opera- 
tions of its community property laws. 
If the tax benefits accruing to the resi- 
dents of community property states 
should be denied them, then a father 
with a wife and children earning income 
would be taxed at the same rates as 
would a bachelor, after allowance of per- 
sonal and dependants’ exemptions. A far 
cry from the special bounty offered by 
Mussolini as an inducement to marriage. 


Under the heading “Comparison with 
Dower,” we purposely refrained from 
bringing into the discussion the British 
law of primogeniture, for the reason 
that, in our opinion, no red _ blooded 
American would have any doubt as to 
the superior merits of our system, which 
is based upon the practical principle that 
the wife and mother who cleans, sews, 
cooks, and otherwise leads a life of in- 
cessant toil for the benefit of her hus- 
band and children, is as much of a bread- 
winner as the husband, who may sell 
stocks and bonds, plow the field, or turn 
a lathe, and by such endeavors bring in 
the community earnings. Her labors are 
as essential as his in amassing the com- 
munity property. 

This same rationale, it would seem, 
supports and justifies the community 
theory that both spouses have equal in- 
terests in the property acquired during 
coverture, because both have contribu- 
ted, each perhaps in different form, to 
the success of the “partnership.” 


The value of good public relations is well 
recognized by member banks of the Cal- 
ifornia Bankers Association, who are con- 
stantly calling on the Public Relations Com- 
mittee for assistance in specific problems af- 
fecting contact with the public, preparation 
of advertising and special articles for re- 
lease in local papers, as well as for factual 
material for speeches. 
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The Press Draws On Current Events 


“So What! You Can Paint a New Water 
“In Need of Justification” 


—From The Birmingham Age-Herald 


—From The Milwaukee Journal 


“‘Whoopee!!—Now I really can’t find that 
missing voucher!” 
“Waiting for His Ship to Come In” 


<0 
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—Oopyright, 1989, New York Tribune Inc. —Oourtesy “The Dark Horse” 





Protection For Corporate Trustees 
The Reliance Clauses and Certificates of Value 


PAGE GOLSAN 
Vice President, Ford, Bacon & Davis, Inc., New York 


RUSTEES are concerned with their 

possible liability, and protection 
therefrom, in doing business under the 
Trust Indenture Act of 1939. The Act 
permits the indenture to include a clause 
which, prior to default, relieves the trus- 
tee of liability except for the perform- 
ance of duties that are specifically set 
out in the indenture. This apparently 


stakes out the trustee’s scope of action. 


to be within the specified duties, and 
frees it from an implied responsibility to 
go beyond such boundaries as, for ex- 
ample, taking a hand in the management 
of the obligor, something wholly imprac- 
ticable. 

The indenture may also permit the 
trustee to rely conclusively, as to the 
truth of statements and correctness of 
opinions expressed therein, upon certain 
certificates and opinions. This also is 
permissive and not mandatory, and ap- 
plies prior to default and in the absence 
of bad faith on the part of the trustee. 

Thus a most important means of relief 
is afforded from liabilities that might 
arise directly within the trustee’s scope 
of action. ; 


Protection Against Errors of Judgment 


HE advantage of reliance is further 

backed up by the Act to permit an 
article to be included protecting the trus- 
tee, either before or after default, 
against an error of judgment made in 
good faith by a reasonable officer, unless 
it shall be proved that the trustee was 
negligent in ascertaining the pertinent 
facts. 

Not to get the facts in a controversy 
within the trustee’s scope of action, not 
to call on an expert when there is any 
doubt, may nullify the trustee’s relief 
from liability in spite of good faith. 

The obligor must furnish the trustee 
with certain reports and evidence. Among 


the more important statutory require- 
ments are: To file periodic reports; to 
furnish annually counsel’s opinion on re- 
cording of the mortgage; to furnish the 
trustee with evidence of compliance with 
Conditions-Precedent and to furnish the 
trustee with Certificates of Fair Value. 


Compliance with Conditions-Precedent 


F THE indenture sets up Conditions 

which must be met before the obli- 
gor can call on the trustee to deliver 
more bonds, or release or permit the sub- * 
stitution of property or to pay cash, then 
the obligor must furnish the trustee with 
certificates or opinions of its officers and 
counsel and, in some instances, certifi- 
cates or opinions of experts. 

Public accountants are to cover such 
questions as: Preservation of specified 
ratios, amount of net quick assets, 
negative pledge clauses, etc. where the 
authentication equals or exceeds 10% of 
the issue outstanding. 

As to adequacy of depreciation, main- 
tenance and repairs, the certificate or 
opinion of a specified officer or employee 
of the obligor will suffice. In the future, 
where a doubt arises with respect to a 
company certificate, trustees will un- 
doubtedly continue to call on indepen- 
dent engineers. 


Certificates of Value 


If the indenture is to be secured by a 
mortgage or pledge of property or secur- 
ities, the obligor must furnish the trus- 
tee, under certain conditions, with a cer- 
tificate or opinion of an engineer, ap- 
praiser, or other expert as to fair value. 
There are three types of Fair Value cer- 
tificates : 


1. Release From the Lien 


IRST, where property or securities 
are to be released, the engineer’s cer- 
tificate must set forth the fair value of 
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the property or securities and state that 
the proposed release will not impair the 
security in contravention of the inden- 
ture provisions. 


The engineer, appraiser or other ex- 
pert must be independent if the total 
fair value of property or securities cov- 
ered by releases made since the beginning 
of the calendar year is 10% or more of 
the issue outstanding. But if the amount 
of any one release is less than $25,000 or 
is less than 1% of the issue, the certifi- 
cate need not be independent. 


A case involving release was recently 
referred by a trustee to engineers. A 
power system was about to be required, 
under an old franchise, to rebuild cer- 
tain of its street car tracks and repave. 
The outlay would have been ten times 
the year’s traction revenues before de- 
preciation and it was decided to aban- 
don the division. On the face of it, 
some one might say that a release would 
impair the security because the property 
was bringing in some money. 
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In this case, the unmistakable trend 
of shrinking gross and of increasing ex- 
penses showed that any possible improve- 
ment to the traction division could only 
delay, but could not avoid, the ultimate 
disappearance of all net. There was no 
impairment. 


Release for Sale 


LARGE company had two plants in 
A Chicago. The machinery in one 
plant had been moved to the other and 
the vacated property was no longer used. 
It was to be sold for $250,000, a figure 
far less than the cost to the company and 
less than the assessed value. This prob- 
lem faced the trustee: first, what was 
the present value of the property? The 
valuation was simple enough. Second, 
the trustee wanted to know what im- 
pairment, if any, would the severance 
cause? In this case it was none. 


In another case, a branch chemical 
plant was about to be sold for a moderate 
price. To the obligor it was worth so 
much. To the buyer something else. And 
on the open market another figure. The 
pros and cons were: 


1. The plant was losing money. 

2. Yet this plant used, as its raw mater- 
ial, one of the obligor’s by-products. 
Thus it was an outlet. 

. The buyer could not use this by-pro- 
duct. 

. The buyer did not especially need the 
plant. 
If the buyer had been a competitor an- 
other factor would have entered. 


Severage Damage 


MPAIRMENT is nearly always a 

question when the obligor is about to 
sell part of its business or it is being 
deprived of it by condemnation. Will 
the obligor be suitably reimbursed for 
the damage to the remaining business? 
A railroad branch may not pay, by itself, 
but as a feeder for the main line it may 
pay well. 

There have been special cases where 
trustees have been called upon to look 
into such questions, notably in the con- 
demnation of electric properties by pub- 
lic authorities. To sever distribution 
property from a power system causes the 





remaining facilities under the indenture 
to operate at part capacity until business 
growth takes up the slack. Financial 
damage as well as physical damage may 
result. The damage usually is of three 
kinds: 


(a) The expense of putting back into 
operating shape the property not 
taken, 

(b) The damage to property not taken, 
that can not be further used or re- 
stored for use, 

(c) The damage caused by the necessity 
of operating part or all of the re- 
maining property on a less profit- 
able basis because of lower sales 
and increased costs. 


In such cases, a trustee rightly desires 
to be informed on these pertinent facts. 


Valuation vs. Appraisal vs. Book Values 


O-CALLED “appraisal” figures of re- 

production cost new and less depre- 
ciation, while useful as a measure of fair 
value, are but a part of the story. Such 
an appraisal when taken alone may not 
constitute a certificate suitable for con- 
clusive reliance nor does it cover “im- 
pairment.” 

Consider a building on a business 
corner built some years ago. Its cost as 
of the date it was built, including land, 
was $50,000. Reproduction figures today 
may show $35,000. But over night the 
worth of the property was entirely 
changed. It was increased through the 
decision of the Pennsylvania Railroad to 
locate a terminal across the street. In 
another case, it was damaged by the 
location of a garbage incinerator in the 
next block. 

Such changes in value are not confined 
to buildings. Any machine may begin 
to lose worth the day a more effective 
machine is put on the parket or the day 
its product begins to be superseded. 
Value may be gained with equal rapidity. 
A quarter section of Oklahoma farm land 
will not lure many farmers from Iowa 
but a drilling rig and an adventurous 
operator may make it and all other land 
near it worth a king’s ransom. Original 
cost and book values are usually of little 
significance. They are history. 
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Commercial value of a prosperous bus- 
iness may well exceed the reproduction 
cost of its properties. In a decadent in- 
dustry it may be less. 


2. Securities Put Under the Lien 


HERE a deposit of securities with 

the trustee is to be the basis of 
issuing more securities or withdrawing 
cash or releasing property or other se- 
curities, the engineer’s certificate must 
state the fair value to the obligor of the 
securities deposited. 

As in a release, the expert must be 
independent (with the 10%, $25,000 and 
1% limits). However, when securities 
are being issued, there is a further re- 
quirement: Whenever an independent ex- 
pert is called for, the certificate or 
opinion must cover all security deposits 
of this kind since the beginning of the 
calendar year not previously so covered. 

Note the difference between the certi- 
ficate called for here and the one required 
for a release. Here it is fair value to 
the obligor. Property or securities be- 
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ing acquired may be worth more, or be 
worth less, to the obligor than to the 
seller or even in the open market. 


Substitution of Collateral 


OME years ago an indenture trustee 

faced this situation: It was desired 
voluntarily to make some minor changes 
in the capitalization of a company that 
had outstanding a collateral trust issue 
under which were pledged all outstand- 
ing stocks and bonds of nine subsidiaries. 
At the time of drawing the indenture, it 
was thought that all necessary financing 
could be handled by the parent company. 


Conditions changed. Such financing 
was no longer possible. The management 
presented a plan for rearrangement of 
the securities; and the trustee turned to 
independent engineers to check the inter- 
company operations and business and the 
merit of the proposal which came from 
interested parties. The facts showed 
that the plan was clearly advantageous— 
both from a short term and long term 
viewpoint. In such a case, the trustee 
can conclusively rely upon this opinion 
if authorized by the indenture. 


3. Property Put Under the Lien 


HERE the property is to be made 

subject to the lien, as the basis for 
the issuance of securities or the with- 
drawal of cash or the release of property, 
the engineer’s certificate must also state 
the fair value to the obligor of the prop- 
erty. 

If such property has been used or oper- 
ated within six months by others in a 
business similar to the obligor’s the cer- 
tificate of fair value to the obligor must 
be made by an independent engineer (if 
over $25,000 or 1%). Furthermore, if 
such a deal involves issuance of addi- 
tional securities the certificate must also 
cover all such going property put under 
the lien since the beginning of the calen- 
dar year (if not previously so covered). 

It will be noted that here independent 
certificates are called for, even where 
less than the 10% limit is involved, the 
House Committee Report on the Act, 
saying—“in the case of so-called ‘going- 
concern additions’—the risk of over- 
valuation is particularly serious.” 
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Going-Concern Valuations 


NE buys a going business to put 
money to work—to earn profits or 
returns. 


A careful review is made of the oper- 
ations and records, including develop- 
ment of the business. The capacity, 
character and conditions of properties 
are considered. Trends within the busi- 
ness, within the industry and outside are 
checked. 


Reproduction figures are examined as 
providing a check on the property and 
the comparative cost of constructing a 
new plant today. Obsolescence is an im- 
portant factor; inability to compete an- 
other. Good will or the value of the 
customer’s “going back to the old stand” 
is considered. 


The demand, at the time, for similar 
properties is also important. The Wall 
Street Journal carried a news item that 
neatly describes how changes in demand 
affect market values. A Denver man 
held a few shares of General Motors in 
1929. He decided to sell the stock and 
buy a new Buick. He was driving it 
when the stock market crash came. After 
using the car for three years, he sold it 
and received enough cash to buy twice 
the number of General Motors shares he 
formerly held. 


Issuance of Additional Securities 


N OIL refinery in the southwest, not 
producing oil, owned near-by acre- 
age. Business had been poor and the 
bonds had sold off badly. Unexpectedly, 
oil was struck on the company’s acreage. 
The nearness of the refinery greatly en- 
hanced the outlook if only new money 
could be obtained for a pipe line. 
Fortunately, the indenture had a work- 
able provision for this emergency and 
the market value of the bonds doubled. 
The trustee, however, relied upon an en- 
gineer’s report. 


Selecting the Experts 


HE tenor of the Act discourages any 
casual view that these fair value cov- 
enants are mere matters of routine. The 
independent expert must be “selected or 
approved by the indenture trustee in the 





exercise of reasonable care.” This ques- 
tion has been summed up by numerous 
court and commission decisions in two 
counts: the character of the independ- 
ence, and the qualifications of the expert. 

The S.E.C. has had this to say (File 
2-1289) : “He who as a result of. conniv- 
ance with, or loyalty or subservience to 
his client, purposely or recklessly mis- 
represents the facts, cannot be said to 
qualify as an ‘independent’ expert. Pro- 
tection of investors in these situations 
requires not only that these fiduciaries 
be free of the entangling alliances which 
relational and contractual connections... 
frequently engender, but also that they 
approach their task with complete objec- 
tivity—critical of the practices and pro- 
cedures ... and unwilling to aid and abet 
in making statements which the facts do 
not warrant.” 


Liquidation 


F THE future of a business seems 

hopeless, prompt liquidation, prior to 
default, rather than a frittering away 
of assets, is often the best policy. This 
has arisen a number of times in recent 
years. In two cases it was courageously 
met and the total of liquidating payments 
were larger than expected. In one in- 
stance in the textile industry all bonds 
were paid at the call price and stock- 
holders received four times the market 
value of stock on the date when the pro- 
ceedings started. 

The trustee taking a hand in matters 
of this kind is on touchy ground. Oppo- 
sition from one source or other is likely 
and outside “reliance” opinions are ad- 
visable, whether required by the inden- 
ture or not. 


Duties of a Prudent Man 


HE qualified indenture must contain 

provisions requiring the trustee to 
exercise, in case of default, such of the 
rights and powers vested in it by the in- 
denture, and to use the same degree of 
care and skill in their exercise as a pru- 
dent man would exercise or use under the 
circumstances in the conduct of his own 
affairs.* 


*The indenture trustee’s role in default is also 
governed by Chapter X of the Bankruptcy Act. 
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The “prudent man” basis is a sizeable 
requirement. -The question will prompt- 
ly arise: What are such duties? No 
easy problem in law and quite difficult in 
business procedure. The House Commit- 
tee Report on the Act says: 


“The standard provided for is sub- 
stantially the same as that which is ap- 
plicable in the field of personal trusts 
Under this provision a trustee will no 
longer be able to demand notice of de- 
fault, demand for action, and indemnity 
from the bondholders as a condition pre- 
cedent to performing its obligations un- 
der the indenture. But there is nothing 
in the bill to prevent the inclusion of the 
customary provision giving the trustee 
a prior lien, upon the mortgaged or 
pledged property or the proceeds of suit, 
for its compensation and expenses in 
connection with enforcement.” 


Trustees may obtain protection against 
errors of judgment made in good faith 
by responsible officers; but not to get 
the facts, not to call on an expert when 
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. there is doubt, may nullify the relief 
from liability. There is no escape from 
liability for “negligent failure to act” in 
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“ascertaining the pertinent facts” in- 
volved in the performance of the trus- 
tees’ duties. 


Duties of Auditor With Respect to Trust Department 


ROCURE addressograph list of 

securities both trust and safekeep- 
ing. Check securities to these lists. Ob- 
tain general ledger statement. 

Run asset cards, sub-total each trust, 
check these sub-totals to the investment 
control of each trust and balance the 
whole to general ledger figures. Check 
the addressograph list to the asset cards. 

Make a run of income and principal 
cash balance to statement and verify the 
balance shown in trust deposits account 
of the bank. Verify directly any deposits 
in outside banks. List any overdrafts 
of net income and principal cash. Over- 
drafts should not be carried. An ad- 
vance from banking department should 
be arranged. List outstanding trust 
checks and check those paid on previous 
outstanding list. 

With respect to stocks and bonds, see 
that proper assignments of stocks are 
attached, watch coupons on bonds, and 
watch registered bonds. 

With respect to mortgages and real 
estate, see that all necessary notes and 
papers are in the files. Require written 
appraisal figures. Check to see if taxes 
and insurance are paid. Check recom- 
mendations of mortgage department per- 
taining to holding or disposal of prop- 
erty. See that all mortgages and real 
estate are set up at a value. Check rents 
received and list those past due. 

In the case of individual trusts, pre- 
pare a trial balance of each trust aud- 
ited. Check all securities from original 
signed inventory. 

Check the complete trust under what- 
ever class it may come, as to necessary 
papers, and see that the trust is admin- 
istered according to trust indenture. 

Check all purchases and sales of in- 
vestments; ascertain that proper entries 
were made to principal cash. Check in- 
come on investments; see that’ it has 
been received and propery recorded on 


asset card; also that entry was made to 
income cash account. Check computa- 
tion, collection and recording of trust 
department fees; check all disburse- 
ments. In trusts where there are no 
investments, determine that all provi- 
sions of the trust indentures are being 
complied with and that necessary docu- 
ments and papers are on file. 


Safekeeping Department 


Items deposited for safekeeping should 
be under dual control. All receipts for 
safekeeping should be serially number- 
ed; the required number of copies should 
be prepared from actual securities. One 
copy should go to custodian direct from 
typist without passing through hands of 
teller. Custodian must account for all re- 
ceipts by securities checked into the 
vault. One copy should go from typist 
direct to addressograph. From it a 
plate will be prepared. The addresso- 
graph department will withdraw plates 
only against custodian’s copy signed by 
him. Run of addressograph plates serves 
as basis of periodical audit. 

Custodian holds one combination to 
vault or vault compartments in which 
securities are kept. No deposits or with- 
drawals may be made without his pres- 
ence. His open file of receipts should 
(1) represent securities in vault, (2) 
check at any time with ledger, (3) check 
at any time with addressograph run. 

When releasing securities, customer 
should sign receipt. The required num- 
ber of “Release of Securities” forms 
should be prepared, numbered serially. 
Periodically a complete examination 
should be made of all safekeeping items. 
At least once each year all items depos- 
ited for safekeeping should be verified 
direct with depositor. 

Ottmar A. Waldow, Auditor, The Na- 
tional Bank of Detroit, in N. A. C. A. 
Bulletin. 
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Readers of Trusts and Estates 
are invited to express opinions, 
suggestions and inquiries on 
matters of interest, for pre- 
sentation and discussion in this 
department. 


ESTATE TAXATION OF INSURANCE PROCEEDS 


HE United States Court of Claims, 

on December 4th, reversed its own 
decision in the famous Bailey case. The 
question presented by this case is of 
great importance to trust officers and 
attorneys, for it involves the estate tax 
status of millions of dollars of life in- 
surance policies which are held under 
irrevocable trust agreements. If the 
United States Supreme Court finally de- 
cides the question adversely to the tax- 
payers, many supposedly well-laid estate 
plans will be upset. 


In its original opinion, rendered May 
29th, 1939, the Court said that Congress, 
in the Estate Tax Law, had clearly ex- 
pressed an intention to include in a de- 
cedent’s taxable estate, the proceeds of 
life insurance taken out by the decedent 
upon his own life, notwithstanding an 
assignment by him of his right to receive 
the cash surrender value or to change the 
beneficiary, “especially where he con- 
tinues after such assignment to pay the 
premiums upon the policies.” 


Upon the filing by the executors of a 
motion for a new trial, the parties were 
permitted to submit additional findings 
with reference to whether or not the 
premiums on the policies in question be- 
tween the date of their assignment and 
the death of the decedent were paid by 
the decedent or by the beneficiary, to 
whom the policies were unconditionally 
assigned. Additional evidence submitted 


by the executors showed that the ben- | 


eficiary paid all the premiums subse- 
quent to the date of such assignment. 
This finding was thereupon used by the 
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Court as its sole reason for setting aside 
its prior judgment. Thus, in the Order 
vacating the original conclusion of law 
and judgment dismissing the executors’ 
petition for recovery of the tax, the 
Court merely ordered that in lieu thereof 
the following conclusion of law and 
judgment be entered: 


“Upon the foregoing special findings 
of fact, which are made a part of the 
judgment herein, the Court decides, as a 
conclusion of law, that plaintiffs are en- 
titled to recover $11,179.98 with inter- 
est.” 


Question Unsettled by Decision 


T WOULD appear that the Court was 
merely seizing upon the finding that 
the beneficiary had paid the premiums 
after the assignment as a peg on which 
to hang the reversal of its prior decision. 
Actually, most of the premiums had been 
paid by the insured, for the policies had 
been taken out by him between 1925 and 
1929 (the largest one having been taken 
out on March 10th, 1925); the assign- 
ment was made on July 12th, 1932; and 
the insured died on May 26th, 1933, less 
than a year after the assignment. 
Furthermore, a careful reading of the 
Court’s earlier decision shows that it 
was only incidentally based upon the fact 
(later proved to be incorrect) that the 
premiums had been continued to be paid 
by the decedent after the assignment. 
It appears that the main ground for the 
Court’s prior opinion was that in view 
of the fact that the assignment had been 
made after the law taxing insurance pro- 





ceeds had been enacted, the insurance 
should be included in the insured’s tax- 
able estate even though, at the time of 
his death, he had no interest in the 
policies. 

Whatever may have been the reasons 
underlying the reversal, the fact remains 
that it leaves the question of whether in- 
surance proceeds can be made free from 
estate tax by the assignment route still 
unsettled. It is, therefore, just as im- 
portant as before for trust officers and 
attorneys, in arranging estate planning 
programs, to consider the possible effects 
thereon if the Supreme Court of the 
United States were eventually to uphold 
the government’s contention that the as- 
signment methcd is ineffective to avoid 
estate tax liability. 

It seems highly improbable that the 
government will abandon its efforts to 
obtain a ruling from the Supreme Court 
that the proceeds of insurance policies, 
with respect to which the insured had 
paid all of the premiums, must be in- 
cluded in his gross estate for tax pur- 
poses, even though he owned none of the 
so-called “legal incidents of ownership” 
at the time of his death. Where the in- 
sured has paid only part of the pre- 
miums, the beneficiary paying the bal- 
ance, the government would probably be 
content with a holding that the proceeds 
would be taxable only in the proportion 
that the premiums paid by the insured 
bore to the entire premiums paid. Thus, 
it is not improbable that the government 
will appeal from the new Bailey decision. 
In any event we may anticipate that it 
will seek to have its contentions upheld 
by the Supreme Court, either in that 
case or in some other case. 


Arranging Estate to Insure Against 
Adverse Decision 


DO not feel that this reversal does 

much to strengthen the case for non- 
taxability of uncontrolled policies. The 
Court gave no reason for its about-face 
other than the finding that the benefi- 
ciary had paid premiums for less than 
a year. It is difficult to see how that 
fact alone could justify a holding that 
the entire proceeds were tax-free, al- 
though it would have justified modifying 
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the earlier decision to the extent of free- 
ing from tax that proportion of insur- 
ance proceeds with respect to which the 
beneficiary paid the premiums. Thus the 
Supreme Court has already definitely in- 
dicated, in Lang v. Commissioner,* (304 
U. S. 264), that an interpretation of the 
statutory words “policies taken out by 
the decedent upon his own life” based 
upon the source of premium payments is 
reasonable. 


Just what line of reasoning the Su- 
preme Court will follow, when the ques- 
tion finally comes before it, depends to 
some extent upon whether it will be 
found socially desirable to include all pol- 
icies where the insured pays the pre- 
miums. It must be borne in mind that 
while opinions are based on legal reas- 
oning, they are frequently influenced by 
the social attitude of the Court, and the 
present attitude of the Supreme Court 


*See August 1938 Trust Companies 252. 
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is probably to favor extending the taxing 
power of Congress rather than to re- 
strain it. 

It is, therefore, my belief that the 
trust officer and attorney who are seek- 
ing to protect their clients from the 
hazards of unnecessary taxation, should 
explore the practicability of methods of 
arranging insurance estates so as to 
avoid the effect of an adverse decision 
by the Supreme Court. Life under- 
writers experienced in the programming 
of substantial estates may prove to be 
great assistance in this direction. Many 
instances will undoubtedly be found 
where the cost of rearranging insurance 
estates will represent, in effect, a small 
premium for insurance against very ser- 
ious possible tax liability. 


George L. Kappes 


Counsel, C. R. F. Wickenden & Associates, New 
York. 


Trust Advances 


To the Editor: 

Your editorial “Are Trust Advances 
Sound?” (page 419, October) needs clar- 
You may not have confused 


ification. 
the credit function of the corporate trus- 
tee with the fiduciary function but you 
do imply that the difficulty of maintain- 
ing records and accounting controls is 
the source of criticism by trust officials 
and supervisory authorities. 


To my knowledge, sound advances 
granted in a proper manner have never 
been criticized by supervisory authori- 
ties. The practice of permitting any ad- 
ministrator to overdraw trust funds for 
any and every purpose has been criti- 
cized and properly so. Most of such ad- 
vances were to life beneficiaries and un- 
secured. The beneficiary was seldom 
told that the funds were a loan to be 
repaid from future income and the ad- 
vance was not made upon a credit basis 
but upon the administrator’s desire to 
keep the beneficiary satisfied. 


The advances with which your edito- 
rial is concerned are not of this nature. 
As a matter of fact, they are loans to 
beneficiaries. Hence they do not fall 
within the scope of the fiduciary function 
but rather within the credit function of 
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the trust company. Almost every trust 
company with which I am familiar has 
a number of loans of this nature which 
have been granted to individual benefi- 
ciaries and I know of but one case in 
which a beneficiary entitled to credit was 
refused. There are cases in which the 
beneficiary was refused because of the 
speculative or wasteful purpose for which 
the funds were desired but I am sure that 
the trust company should be commended 
rather than: condemned for such action 
even though the beneficiary subsequently 
sold his interest to one of the concerns 
which specializes in “advances.” 


I heartily agree with your suggestion 
that the excellent conclusions of Henry 
H. Debes, reported in your January 1938 
issue, be reviewed in connection with ad- 
vances as I feel sure that items made 
under such conditions will not be sub- 
ject to criticism. I am certain also that 
loans to beneficiaries which are included 
in the loan portfolios of trust companies 
are not being criticized by trust officials 
or supervisory authorities unless the 
loan fails to meet the tests of a proper 
credit extension. 


E. P. Neilan 
Federal Reserve Bank of Philadelphia. 


End Confusion in Transfers 


Dear Sir: 

I have read with a great deal of in- 
terest the article entitled ““Nominee Reg- 
istration to the Fore,” in the September, 
1939 issue of your magazine. I must 
say that I believe that this is a most 
timely article because there seems to be 
no end of difficulty, delay and confusion 
with respect to the collection of divi- 
dends registered in the name of a fidu- 
ciary, to say nothing of the trouble ex- 
perienced upon a transfer of securities. 

I firmly believe that a statute of the 
kind referred to in the article permitting 
or validating nominee registration would 
be of the greatest benefit to the profes- 
sion, and would end confusion which 
ought not to exist. 

Your magazine is fulfilling a real need 
and I have found much profit in reading 
it regularly. 

Milton M. Unger 

Counsellor at Law, Newark, N. J. 
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Marketing Rarsl Real Hutate 


C. T. S. KEEP 
President, Previews Inc., New York City 


HE problem which today confronts 

Banks and Trust Companies in mar- 
keting country properties which they 
control directly or indirectly as owners, 
executors or trustees is very different 
from that connected with the city or 
suburban real estate market. Briefly, 
this rural question can be divided into 
three parts: 


1. The nature of the property makes 
it difficult to obtain a true valua- 
tion by any of the commonly ac- 
cepted appraisal methods. 

. The indeterminable extent of the 
demand makes it difficult to deter- 
mine the probable existing market 
and how it can best be reached. 

. Fiduciary management necessitates 
an accounting to the court to show 
that every possible effort has been 
made to secure a sale at the best 


possible price in the shortest period 
of time. 


The problem has been further compli- 
cated in recent years by the narrowing 
of the market, mainly through the in- 
crease of the taxation load. This tax 
question does not apply solely in the rela- 
tion of real estate taxes to the properties 
concerned, although we do find a grow- 
ing number of rural areas where the 
real estate tax is being or has been raised 
to a point where it is seriously affecting 
possible purchase of properties. Of far 
greater import are the other taxes of 
national, state and local governments; 
taxes such as income, undivided profits 
and the like which have materially re- 
duced the net incomes of the upper in- 
come bracket. The resulting situation 
created has been one to make individuals 
hesitant to assume any further increase 
in expenses such as the maintenance of 
a large property would entail. This fac- 
tor has tended to reduce considerably 
the available number of prospective pur- 
chasers of this type of property. 


Different Factors 


N THE handling of city or suburban 

real estate we find virtually standard 
problems and rotating cycles that have 
maintained steady up-and-down curves 
for more than a hundred years. Real- 
tors have a fair idea as to the existing 
market trends and price levels of city 
real estate, and it is also true that the 
saleability and value of these properties 
can often be increased through intelli- 
gent change in the nature of the build- 
ing or its modernization. ; 


However, when banks approach the 
question of country properties, they find 
an entirely different situation. Many of 
these properties are in outlying sections. 
Neither the bank nor its regular real 
estate brokers are familiar with the 
property, its market or its value. One 
must also consider the peculiar nature 
of country homes, farms and estates 
created primarily to satisfy individual 
human desires rather than to fill or to 
serve any economic need. Obviously in 
the nature of a luxury, such property in 
prosperous times was very apt to com- 
mand a substantial premium or profit. 
In periods of depression, their very form 
has been such as to turn these properties 
into virtual white elephants. 


The number of country properties that 
any one bank or trust company or fidu- 
ciary controls or owns is so limited as 
to make it economically and financially 
unsound to create or maintain a service 
department or a service section of the 
present real estate department to handle 
this type of property. The need of an 
organization that would give banks the 
proper information, recommendations 
and service on this type of real estate 
has long been apparent. Unless some 
solution can be found, banks must, of 
necessity, attempt to muddle through in 
the hope that they will be lucky enough 
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to dispose of this type of realty holding 
without too great a loss to the various 
beneficiaries. 

By clearing their country properties 
through a single agency, the financial 
institutions can obtain a far greater 
cross section of the market and secure 
the benefits of a complete organization 
equipped to function as its own country 
department at far less expense than if 
each established its own. 

In dealing with rural realty it must be 
borne in mind that values based on any 
of the usually accepted methods of ap- 
praisal may bear little relation to the 
price it might command under any given 
set of conditions. Again, the market for 
country property is seldom in its imme- 
diate vicinity, and in many cases the par- 
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ticular property may be in competition 
with similar ones in widely scattered sec- 
tions of the country. It is therefore es- 
sential that as wide a market as possible 
be created and that the property be listed 
in thousands of real estate offices from 
coast to coast. 

Recent experience has shown that 
even after every effort has been made 
by owners, trustees or managers to offer 
the property under the most favorable 
conditions months or even years may 
pass before a buyer is found. Unques- 
tionably, if country property is to be 
sold, it is necessary to find a buyer who 
stands ready and willing and able not 
only to meet the terms of the offering, 
but also to assume the burdens and re- 
sponsibilities such ownership entails. 


MERRY CHRISTMAS 





Integration of Gift and Estate Taxes 
Single Transfer Tax Would Obviate Litigation Over Inter Vivos Gifts 


GEORGE T. ALTMAN 
Attorney at Law and Certified Public Accountant, Los Angeles, Calif. 


HEN the subject of “Integration 

of Gift and Estate Taxes” was sug- 
gested to me, I discussed it with several 
members of the tax profession. Their 
reaction was that I might be doing an 
injustice to taxpayers by making public 
my ideas on the subject. The scheme, 
they felt, would enable the governments 
to collect more revenue by eliminating 
loopholes and raising the transfers at 
death into higher brackets. I pointed 
out that as far as the aggregate amount 
of revenue was concerned, that could be 
held at prior levels by a reduction of 
rates. But a reduction of rates, they 
insisted, would never be enacted. 


That, however, is a political question. 
The question of integrating the gift and 
estate taxes is a _ scientific question. 
There is no conflict in the long run be- 
tween loyalty to the taxpaying public, 
and scientific progress in taxation. Any 
simplification of the tax system neces- 
sarily reduces the cost of administration, 
and a reduction in the cost of administra- 
tion necessarily redounds to the benefit 
of the taxpayer. Then again, when the 
law is complex, the taxpayer is often put 
to considerable expense to sustain his 
interpretation, or, as irony often has it, 
to sustain the interpretation of the gov- 
ernment. 

It is to eliminate the dark corners 
which infest the estate and inheritance 
tax laws that integration of those taxes 
with the gift tax is suggested. Those 
dark corners have resulted largely from 
provisions pushing back into the dece- 
dent’s lifetime, the boundary line which 
separates testamentary dispositions from 
dispositions inter vivos. Such provisions 
were inserted, of course, in order to pre- 
vent avoidance of death taxes by bring- 


From address before National Tax Association 
Conference, Oct. 1939. 


ing within the reach of those taxes all 
types of transfers inter vivos which serve 
as substitutes for testamentary disposi- 
tions. 

[Mr. Altman then outlined the various 
provisions of the federal death tax which 
Congress has enacted, from time to time, 
in order to eliminate loopholes created 
by court decisions. These changes ap- 
plied, among others, to transfers in con- 
templation of death, or intended to take . 
effect in possession or enjoyment at or 
after death, covering both revocable and 
irrevocable transfers.] 

Every state has found it necessary in 
its inheritance and estate tax laws to in- 
clude similar provisions. The dark 
corners that have developed and the liti- 
gation which has flowed from them, and 
the numerous meticulous corrective 
amendments that have had to be made, 
have but revealed the elusive character 
of testamentary intent and the necessity 
of imposing a tax complementary to the 
death tax on all gifts inter vivos. This 
the federal government did as early as 
1924, but with the reduction in estate 
tax rates in 1926 it discontinued the gift 
tax. When the estate tax rates were 
raised in 1932, the federal gift tax was 
reenacted. In 1933 Oregon and Wiscon- 
sin followed suit, in 1934, Virginia, in 
1937, Colorado, Minnesota, and North 
Carolina, and this year Tennessee and 
California. 


Nature of Existing Tax 


The federal gift tax, and several of 
the state gift taxes, are cumulative, that 
is, the rate brackets applicable each year 
are determined by superimposing the 
gifts made during the year upon the 
aggregate of gifts made in the preceding 
years from the beginning of the con- 
tinuous imposition of the tax. Only by 
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this method, of course, is the gift tax 
really a complement to the death tax. 


With respect to rates most of the gift 
taxes bear a definite relation to the death 
taxes in the same jurisdiction. In most 
of the states the gift and death tax rates 
are the same. The federal and Minne- 
sota gift tax rates, however, are only 
three-fourths of the corresponding death 
tax rates. In Oregon, nevertheless, with 
respect to its class I beneficiaries, the 
gift tax rates are far above the death tax 
rates. The Oregon gift tax is thus more 
than a complement to the death tax; it 
is also an unrelated tax on pure gifts 
inter vivos, itself in danger of substi- 
tutes. 


Provisions covering those substitutes 
must remain in the law as long as the 
gift and death taxes are separate. If 
the gift tax rates are equal to, or lower 
than, the death tax rates there is one 
unavoidable advantage in transfering a 
part of one’s property by pure gift inter 
vivos; the rate brackets which apply in 
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the particular case are lower then than 
if all of the property were piled up in 
the death tax schedule. As long as the 
law must contend with inter vivos sub- 
stitutes for testamentary transfers or 
testamentary substitutes for inter vivos 
transfers, so long will there be dark 
corners, litigation, and no end to statu- 
tory amendments groping for the theo- 
retical boundary line of testamentary in- 
tent, There is only one answer, and that 
is integration of the gift and death taxes 
into a single transfer tax. 


Advantage of Single Tax on Transfers 


A combination of pure gifts inter vivos 
with testamentary transfers under a 
single tax can only be accomplished by 
levying a tax each year with respect to 
the transfers made in that year, with the 
year of death as the final year. In other 
words, you would have the same cumu- 
lative structure as in the present federal 
gift tax, except that the transfers at 
death, instead of being subject to a sep- 
arate estate tax, would be brought in 
under the one schedule as the final trans- 
fers. Where the death tax is an inher- 
itance instead of an estate tax, the same 
combination with the gift tax could be 
effected. In either case there would be 
one tax, a tax on transfers of property 
without valuable consideration, whether 
the transfers be inter vivos or at death. 


It would make no difference that the 
transfers were made in contemplation of 
death, or to take effect in possession or 
enjoyment at or after death. It would 
make no difference that the transfers 
were inter vivos substitutes for testa- 
mentary dispositions or testamentary 
substitutes for inter vivos dispositions. 
It would only be necessary that the trans- 
fers be without valuable consideration, 
and that they be completed within the 
particular years. The courts can estab- 
lish and are establishing principles de- 
termining when a transfer is or is not 
complete. Nor would there be any ad- 
vantage, as far as total tax is concerned, 
in deferring the transfer from one year 
to the next. Adjustment for the time 
factor could be made by allowing against 
the tax determined for the year of death 





a credit computed at 4, 5, or 6 percent 
on the gift taxes paid from the time of 
payment to the date of death. 


[According to Mr. Altman’s proposal, 
if an individual died in 1940, having 
made taxable gifts in 1940 and in prior 
years, the 1940 tax would be computed 
in the following manner: To the amount 
of the previously made taxable gifts 
would be added the taxable value of the 
1940 gift and of the estate at death. On 
this total, the gross 1940 tax would be 
calculated on the basis of the new com- 
bination gift and estate tax rates and 
exemptions. From this figure there 
would be deducted a tax computed on the 
gifts made in prior years under the 
schedule of rates and specific exemptions 
in effect in 1940. In turn, interest would 
be allowed on taxes paid in prior years 
to compensate for the sum which dece- 
dent might have earned on that amount 
from the time of payment to the date 
of death.] 


Simplification of Administration 


The exclusion each year with respect 
to gifts to each donee could be reduced 
or retained as it is. It is a minor factor 
as far as sizeable estates are concerned, 
and avoids the reporting of the multitud- 
inous small gifts. Otherwise there would 
be no difference between gifts inter vivos 
and transfers at death. There would be 
no advantage to the taxpayer whether he 
transfered his property by gift during 
his life or let it accumulate to be trans- 
ferred at his death.. The total tax bill 
would be the same. 


There would be no concern with trans- 
fers in contemplation of death or any 
of the other numerous substitutes for 
testamentary disposition. Regardless of 
the character of the transfer it would be 
taxed but once, in the year in which it 
became complete. Because of the cumu- 
lative system, moreover, the transfers 
made each year would be brought into 
the rate brackets on top of those made 
in prior years. Thus no matter how 
they were spread out over the years or 
divided as between gifts inter vivos and 
transfers at death, they would be taxed 
as if all made at one time. 
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By this means death taxes, whether 
based upon the entire estate or the in- 
dividual shares of the _ beneficiaries, 
would be reduced to grade school terms. 
Avoidance of those taxes would have the 
ground taken from under it. Adminis- 
tration would be simplified and common 
sense returned to the law. 





Taxation and Prosperity 


“It is, of course, a truism, to say that it 
is the people who support governments and 
that in the long run no government ever 
could or ever can support the people. The 
Government’s only source of revenue is from 
business enterprise. Therefore, any tax 
that tends to throttle or stifle or punish legi- 
timate business enterprise tends to defeat 
its own purpose. Even in the Government’s 
own interest, taxes should be levied in such 
a way as to lend incentive to engage in 
profitable business, because it means more 
total revenue as well as happier people. 

“Given a reasonable incentive, the possi- 
bilities for pioneering in the fields of busi- 
ness and industry are just as potent today 
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as they were in the wilderness during the 
early days of this country. Then pioneer- 
ing was expressed in terms of the covered 
wagon. Today they call it research. The 
principle is the same. Incentive was the 
key to success. 

“The only permanent cure for unemploy- 
ment is jobs. Jobs on a large scale can only 
be created by making it attractive for those 
who have money to put it into new enter- 
prises that require employment to develop. 

“Wealth must be created before it can be 
shared. 

“For several years ‘past the business of 
this country has been in an almost contin- 
uous process of liquidation. It has been put 
through the wringer. It is now operating 
virtually on a cash basis. The foundations 
for healthy expansion were, perhaps, never 
more solid. There is several times as much 
credit available as was ever used during the 
boom period of a decade ago. Moreover, 
there are vast opportunities today for the 
use of credit based upon sound values in- 
stead of the condition that obtained 10 years 
ago of promiscuously extending credit on the 
basis of prices and fictitious pyramids. 

“Tt seems to me the spark necessary to 
set off a period of great and solid prosper- 
ity is a proper and reasonable and moderate 
tax bill. 

“The Treasury Department’s invitatior to 
submit ideas is extended to every one. I 
urge you to let your lights shine. The 
whole country will reap the benefit.” 

—Morris S. Tremaine, Comptroller of the 
State of New York, in address to 1939 meet- 
ing of National Tax Association. 


en a 
Dr. James to Head McGill University 


Dr. F. Cyril James, distinguished econo- 
mist, has been appointed president and vice 
chancellor of McGill University, Montreal, 
Canada. Announcement of his appointment, 
which is effective January 1, was made by 
the Board of Governors, recently. 

Dr, James, a director of the university’s 
School of Commerce since September, 1938, 
is a native of London. He is 36 years of 
age and came to McGill from the United 
States, where he had been vice president of 
the First National Bank of Chicago. 

He is a director of the American Academy 
of Political and Social Science and is secre- 
tary of the advisory conference on financial 
research of the National Bureau of Econo- 
mic Research. 

Dr. James succeeds Lewis W. Douglas, 
who is resigning to become president of an 
insurance firm in New York. 











Basic Concepts in 


Mortgage Lending 


ERNEST M. FISHER 
Economic Adviser, Federal Housing Administration 


HERE are two principal criteria 

by which the success of mortgage 
lending operations can be judged. First 
is the extent to which loans are repaid 
in accordance with the provisions of the 
loan contract, and second is the extent 
to which funds lent are recaptured and 
satisfactory earnings are maintained. 
Mortgage lending in the past has been 
characterized by the second attitude. 
The general position taken has been 
that of examining the probability of 
recovering on the collateral in case 
foreclosure became necessary and judg- 
ing the loan principally from this point 
of view. 

The first concern of the mortgage 
lending officer should be the probabil- 
ity of the loan’s being repaid in ac- 
cordance with the contract. This is the 
first basic concept in mortgage lending. 


Sources and Probability of Repayment 


Examination of the sources from 
which funds will appear to provide for 
the repayment of the mortgage loan 
leads to a distinction between types of 
mortgage loans. The distinction must 
be made between mortgage loans on 
single-family, owner-occupied homes, 
and those made on income properties. 

In the case of an owner-occupied home, 
the analysis of probability of, repay- 
ment is primarily one of credit anal- 
ysis. The likelihood of repayment de- 
pends on the ability and the incentive 
of the borrower to pay. Ability to pay 
depends primarily upon income \ and 
wealth of the borrower. Since mort- 


gages secure obligations which endure 


over a relatively long term, the anal- 
ysis of the ability and incentive to pay 
must embrace a term of years co-incident 
with the term of the mortgage. Thus, 


From address before Mid-Winter Conference of 
the Trust Company Section, Pennsylvania Bank- 
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permanency of employment, earnings and 
other income must be considered. 

Much of the trouble in the past may 
have arisen from the assumption that 
the incentive to pay, which reaches the 
peak at a time when a family acquires 
a home, will continue through the term 
of the mortgage. But the forces, which 
create a climax of incentive at the time 
of purchase and occupancy, cannot be 
expected to maintain a similar intensity 
throughout the term of the mortgage. 
A balance must be maintained between 
the obligations incurred under the mort- 
gage and other importunities on the 
family budget. If this balance is not 
maintained, the ability and incentive 
to pay are likely to frazzle out with 
unpleasant consequences to the mort- 
gagee. 

Since payments on mortgages cover- 
ing owner-occupied properties must be 
made out of income, it would seem good 
mortgage practice to synthesize pay- 
ments with the receipt of income. A 


‘mortgage on a home occupied by an 


owner whose income is received month- 
ly might better require monthly pay- 
ments to liquidate the debt; the mort- 
gage on a farm where income is re- 
ceived annually might better provide 
for annual payments. 


Relationship Between Income and 
Obligation 


The second basic concept of mort- 
gage lending may be briefly stated thus: 
The relationship between the borrow- 
er’s income and the obligation created 
by the mortgage is of greater signifi- 
cance, in connection with a single-fam- 
ily, owner-occupied home, than is the 
relationship between the value of the 
home and the amount of the mortgage 
loan. The relationship between value 
and debt may serve to enhance or to 
diminish the incentive to pay both at 
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the time of the transaction and in sub- 
sequent years. One of the reasons for 
urging amortized loans on single-family 
homes is that amortization tends to 
maintain a differential between value 
of the property and the outstanding ob- 
ligations and thus to- maintain incentive 
to pay. But there are other incentives 
which may be more important than the 
establishment and maintenance of a 
large and increasing equity in the prop- 
erty. 

Two of these incentives are the re- 
lationship between the debt service un- 
der the mortgage and the rental value 
of the property which stands as secur- 
ity, and the incentive which arises from 
the creation of a systematic habit of 
making payments. So long as a family 
feels that the debt service of the mort- 
gage covering their home is less than 
the rental value of the home, payments 
on the mortgage are made with greater 
grace. 


Observations on Income Property 


While the credit and responsibility 
of the borrower may be significant in 
connection with a mortgage on income 
property, primary dependence upon re- 
payment of the loan must be placed 
upon the income produced by the prop- 
erty. The relationship between this in- 
come and the debt service created by 
the mortgage would appear to be more 
significant in considering such a loan 
than the relationship of the amount of 
the loan to the value of the property. 
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The examination of the relationship of 
debt service to income throughout the 
term of the mortgage would appear to 
be of greater significance than the ex- 
amination of’ the relationship between 
value of the property and the amount 
of the loan. 

Furthermore, it would seem that pro- 
vision for control of the earnings of the 
property during the term of the mort- 
gage by the lender would be of greater 
significance than the right to acquire 
the property after default under the 
mortgage. It would probably extend to 
provisions requiring an accounting for 
funds received from operation of the 
property, and to provisions for accumu- 
lation and preservation of proper re- 
serves to maintain the earning power of 
the property and to meet recurring ob- 
ligations such as taxes which may be- 
come prior liens. 

Since income from income properties 
is ordinarily received monthly, it would 
appear that monthly payments would 
be suggested. 

This reasoning, as well as experience, 
leads to the conclusion that a lien on 
title is not sufficient to protect the in- 
terests of the mortgagee. Therefore, it 
would appear good mortgage practice to 
secure some rights with respect to the 
distribution of income which the prop- 
erty may produce during the term of 
the mortgage. 

If this suggestion appears novel, it 
can only be said that events of the last 
decade have proven the necessity for 
the introduction of some novelty into 
mortgage lending practice. 


Real Estate Pool for Insurance 
Holdings 


A plan for life insurance companies to 
exchange real estate holdings with each 
other was proposed by Ralph R. Lounsbury, 
president, Bankers National Life Insurance 
Co., Montclair, N. J., at the annual meeting 
of the American Life Convention recently. 
He recommended that the convention au- 
thorize the appointment of a committee to 
represent it in conference with a committee 
of the association of insurance commission- 
ers for the purpose of preparing a model 
bill for introduction in those states where 
a change in law is required. 





Investment Powers and the Massachusetts Rule 


From report of FRANK G. SAYRE,* as Chairman of Committee on Trust Investments, 
Trust Company Section, Pennsylvania Bankers Assn. 


ENATE Bill 366 was finally passed 
~ and signed by the Governor, per- 
mitting the establishment of common 
trust funds under certain conditions 
which are entirely practicable, but the 
act concluded with the provision: “Every 
common trust fund shall be established 
and administered in conformity with the 
laws of this commonwealth and of the 
United States and all rules and regula- 
tions from time to time promulgated 
under the authority of such laws. The 
Department of Banking, with the ap- 
proval of the Banking Board, may prom- 
ulgate such rules and\ regulations re- 
garding the establishment and admin- 
istration of common trust funds as may 
be desired.” 


Efforts are now being made to have 
the Secretary of Banking give consid- 
eration to the subject matter of such act 
and to be of assistance by giving to the 
department all the information we have, 
to the end that they may come to a con- 
clusion as to whether any additional reg- 
ulations are necessary in addition to 
those imposed by Regulation F of the 
Federal Reserve Board, and if so, it will 
be urged that they formulate such addi- 
tional regulations as they may deem fit. 
These funds will be of the greatest as- 
sistance in effecting economies in opera- 
tion and in providing for the investment 
of small funds and the problem of satis- 
factorily handling such funds. 


Senate Bill 244, [amending Sec. 41 
(A) (1) (7) of the Act of 1917] straight- 
ened out the discrepancy between the 
existing law and the mortgage invest- 
ment fund act, so that in the case of an 
investment in a mortgage investment 
fund established and maintained by [a 
trust institution], no new appraisement 


*Mr. Sayre is vice president of the Pennsylvania 
Company for Insurances on Lives and Granting 
Annuities, Philadelphia. The report was given 
to the Mid-Winter Trust Conference of the Sec- 
tion, .at Harrisburg, Dec. 8th. 


of the assets contained in such fund 
shall be required at the date of such in- 
vestment, provided such assets are ap- 
praised at least once every three years. 
The other amendatory provisions of such 
act were to include in its scope national 
banking associations as well as trust 
companies, and also to clarify the right 
of an individual co-fiduciary to join in 
such type of investment. 

Another act of interest to trust men 
increased the limit for the investment of 
trust funds in saving fund deposits from 
$500 to $1000. 

There are several matters that com- 
mend themselves to the study of the 
heads of trust departments, which have 
to do with the great difficulty of properly 
investing trust funds at the present time, 
which difficulty seems to be increasing 
instead of diminishing: 

First—It is recommended that the 
trust departments make a careful study 
of the common trust fund act to see 
whether it can be used in a helpful way 
in the operation of their trust depart- 
ments and the investment of their funds. 
Reference to the Hand Book of the Amer- 
ican Bankers Association on the subject 
will be helpful. 

Secondly—It is also recommended that 
the trust departments make a similar, 
careful study of the Mortgage Invest- 
ment Fund Act and the present legisla- 
tive provisions for the management and 
operation of such fund, with reference 
to those funds that have already been 
established in any of the banks through- 
out the state or with reference to the 
question of whether the establishment of 
such a fund might be helpful or desirable 
in connection with the investment situa- 
tion in the respective trust companies. 


Desirability of Massachusetts Rule 


Lastly—Comment was made at the last 
meeting of consideration being given to 
the Massachusetts rule as to trust invest- 
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ments as the ultimate goal of this state. 
Progress in this matter, if such goal be 
determined to be the proper one for us, 
must necessarily be slow—a matter of 
long, tedious education. The restrictions 
on investments in legal accounts have 
been embodied in our law, legislation and 
statutes for so many years, and it took 
so many years to accomplish the loosen- 
ing of these restrictions to the extent 
heretofore accomplished, that it can be 
seen it will be no easy task to take such 
further step. 


It is pretty generally conceded that 
such a rule, particularly in times like 
these, would be of the greatest assist- 
ance in the investment of our trust funds 
and of corresponding benefit to our ben- 
eficiaries. Time and experience have 
shown that the tighter the restrictions, 
the poorer the result, and that the trus- 
tee with the free hand produced more 
satisfactory results for the beneficiaries. 
Of course, the dangers of a broad rule 
can be argued and, as has been stated, 
such rule is a good rule for the careful 
trustee but a dangerous rule for the 
casual trustee. 

We would be glad to have suggestions 
as to what methods might be followed 
to sound out the sentiment on the sub- 
ject and what steps might be taken in 
furtherance of this purpose, in case it 
is deemed to be a proper purpose. 


Purchase and Retention of Non-Legals 


McGraw’s Estate will soon be argued 
before the Supreme Court, and should 
settle once and for all the right of the 
trustee to purchase common and prefer- 
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red stock under the typical non-legal in- 
vestment clause in wills or deeds of trust. 

It is expected that there may be some 
illumination upon the question of rights 
and liabilities of trustees as to the re- 
tention of non-legal investments in legal 
accounts when the opinion is handed 
down in Casani’s Estate now pending be- 
fore the Orphans’ Court of Philadelphia 
County and which will be appealed to 
the Supreme Court. This should deter- 
mine finally the question of how such 
investments when received are to be sub- 
sequently treated. 


Details of the common trust fund leg- 
islation mentioned in the above report, 
were outlined in the report submitted to 
Mr. Sayre by Gwilym A. Price, chair- 
man of the Subcommittee on Common 
Trust Funds, and vice president in 
charge of trusts, Peoples-Pittsburgh 
Trust Company. Mr. Price, under whose 
supervision the bill was drafted, stated: 


“This Act makes several material 
changes in the prior law relating to se- 
curities pools and now relates expressly 
to Common Trust Funds. It provides 
that a corporate fiduciary may maintain 
one or more funds for the investment 
of moneys held in any fiduciary capacity. 
Moneys of an estate where the fiduciary 
is limited to legal investments cannot be 
invested in a Common Trust Fund unless 
all the securities comprising the fund 
consist of legal securities. Moneys of an 
estate may be invested in a Common 
Trust Fund consisting in whole or in 
part of nonlegal investments, including 
common and preferred stocks, if the in- 
strument under which the fiduciary acts 
authorizes investment in nonlegal secur- 
ities or in a Common Trust Fund. or 
authorizes the fiduciary to exercise its 
discretion with respect to investments. 


“Mortgages will be proper investments 
for such funds, but only up to 40% of 
the value of all the assets of the fund. 
No moneys of any one estate in excess 
of $25,000. may be invested in any one or 
more such funds. The consent of a co- 
fiduciary is required in cases where the 
corporate trustee is not the sole fiduciary. 





IN 1867 The Safe Deposit and Trust Company of Pittsburgh was 


established to do primarily a Trust business. 


That company was one 


of the important component parts of the present Peoples-Piittsburgh 


Trust Company. 


maintained as a primary department of this Institution. 


Our Trust Department always has been and is now 
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The control and management of such 
funds are vested solely in the corporate 
fiduciary that maintains them, and the 
interest of participating estates therein 
is a proportionate undivided interest in 
the entire fund. Self-dealing on the part 
of the corporate fiduciary is prohibited, 
even for distribution purposes. Bona 
fide mistakes in connection with the ad- 
ministration of such funds will not be 
considered a breach of trust. 

“The Act further provides that Com- 
mon Funds shall be operated in conform- 
ity with the laws of the United States 
and all regulations promulgated under 
such laws. The purpose of this provision 
is to require compliance with Regulation 
F of the Federal Reserve Board. Also, 
these Common Funds must be operated 
in compliance with such rules and regu- 
lations as our Banking Department, with 
the approval of the Banking Board, may 
issue. Such regulations by the Banking 
Department were not to be mandatory. 
No regulations have been issued by the 
Banking Department to date.” 


a 


The Chase National Bank and the Central 
Hanover Bank and Trust Co., New York, 
have notified their employees that the re- 
tirement and insurance plans, now in effect, 
would be altered so that the combined bene- 
fits under the plans and the social security 
act will afford allowances comparable to 
provisions of the present plans. 


MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


Pennsylvania Trust Men Meet 


“Our collective efforts in the Common- 
wealth and Nation will strengthen the posi- 
tion not only of the corporate fiduciary but 
of privately owned and publicly chartered 
and supervised banking, and through the 
publicity given our efforts, the public which 
we serve will more clearly understand our 
mutual interests.” With these remarks, G. 
Fred Berger, treasurer, Norristown-Penn 
Trust Company, Norristown, Pa., opened the 
Mid-Winter Conference of the Pennsylvania 
Bankers Association’s Trust Company Sec- 
tion, of which he is Chairman, on December 8. 


In addition to calling attention to the re- 
ports which were made by the various com- 
mittees, Mr. Berger pointed out that recent 
amendments have clarified the law relating 
to collective investment and mortgage par- 
ticipations. As chairman of the Section’s 
Committee on Mortgage Investment Funds, 
Mr. Berger advises us that subsequent to 
the meeting, the Committee held a confer- 
ence with members of the Board of Gov- 
ernors of the Federal Reserve System in 
Washington to discuss an addition to Sec- 
tion 17 of Regulation F covering the regu- 
lation of Common Trust Mortgage Invest- 
ment Funds. Definite results cannot be re- 
ported at this time. 


The Committee on Costs and Charges, of 
which W. Elbridge Brown, vice president, 
Clearfield, (Pa.) Trust Company, is chair- 
man, made a general report on the survey 
of trust costs which it has been conducting. 
The results of this study will not be avail- 
able until early next year. 





Estate Taxation of Trusts of Non-Residents 


Extension of Reciprocal Exemption Statutes Urged 


JOHN Y. SCOTT 
Member of the Harrisburg, Pa. Bar 


HE Supreme Court of the United 

States, in the recent cases of Curry 
v. McCanless and Graves v. Elliott,* held 
that the constitution did not prevent 
double taxation upon transfers of intan- 
gible personal property placed in trust 
in one state by a resident of another 
state. Since these decisions reversed, or 
at least drastically modified, previous de- 
cisions of the Court, they were imme- 
diately hailed as milestones in state tax- 
ation of intangibles, and probably in 
other fields of state taxation. 


Both lower courts had attempted to 
apply that rule of taxation sometimes 
known as the “single death tax theory,” 
which had been finally formulated, and 
apparently settled for all times in the 
Haskell case** in the following words: 
“ * * * intangibles, constitutionally can 
be subjected to death transfer tax by one 
state only.” And in applying this rule 
the two lower courts reached diametric- 
ally opposite results. 


In place of the neat, understandable, 
and hence most satisfactorily assuring 
“single tax” theory of the Haskell case, 
the Supreme Court had formulated an- 
other, and most disturbing doctrine 
which was: 


“*#* When the taxpayer extends his 
activities with respect to his intangibles, 
so as to avail himself of the protection 
of the laws of another state, in such a 
way as to bring his person or his prop- 
erty within the reach of the tax gatherer 
there, the reason for a single place of 
taxation no longer obtains, ***” 


From address before Mid-Winter Conference, 


Trust Company Section, 
Assn., Dec. 8, 1939. 


Pennsylvania Bankers 


*For analysis of facts and holdings, see June 
1939 Trusts and Estates 673. 


**First Nat. Bank v. Maine, 284 U. S. 812 (1982). 
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Questions Left Open 


The Supreme Court’s holdings in the 
two cases contained two distinct sur- 
prises. It had not theretofore been 
thought that the mere holding of intan- 
gibles by a trustee for a non-resident 
amounted to what had formerly been 
called a “business” or “commercial situs” 
thus giving the state of the trustees’ 
domicile the right to tax. Moreover, it 
had generally been thought that, while 
the fictional situs of intangibles at the 
owner’s domicile might yield in the event 
an actual situs elsewhere were found to 
exist, the two situses could not exist con- 
currently thus giving both jurisdictions 
the right to tax. 

The immediate reaction was to inter- 
pret the sweeping language of the deci- 
sions as having the most far-reaching 
effects. It was, of course, realized that 
the long dormant, but still existent, reci- 
procal exemption statutes of the several 
states were once more the only protection 
against double taxation of trust estates 
created by non-residents and taxable at 
death. But were other questions to be 
reopened? Are securities of non-resi- 
dents held in custodian and brokerage 
accounts, or in safe deposit boxes, sub- 
ject to death taxes in the state wherein 
they were physically located, and also in 
the state of the domicile of the owner? 
Is money on deposit taxable by the state 
where the bank is located? Is stock of 
a corporation taxable in the state of in- 
corporation regardless of the residence 
of the holder? 

Heretofore the Court had answered 
each of these questions in the negative.* 


*Blodgett v. Silverman, 288 U. S. 1 (1927); 
Farmers Loan & Tr. Co. v. Minn., 280 U. S. 204 
(1930); Beidler v. South Carolina, 282 U. S. 1 
(1930) ; Baldwin v. Missouri, 281 U. S. 586 (1930); 
First National Bank v. Maine, 284 U. S. 312 
(1935). 
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MORE TRUST BUSINESS.... 
Through Jested Advertising 


Successful new trust business plans must be based on: 


* 1. Astudy of the individual bank's trust market. 
* 2. Advertising pre-tested in the field by trained 


trust solicitors. 


* 3. Coordination of the fundamentals of success- 
ful trust advertising with the peculiarities of 
a given trust market. 


A Kennedy Sinclaire new trust business plan incorporates all three. 
Inquiries are invited. 


KENNEDY SINCLAIRE, 


NEW 


ie eS ee a wea 


In the Curry case a reversal of the pre- 
vious decisions on the last question was 
clearly forecast. As to the whole matter 
there were conflicting opinions, and the 
uncertainty of the situation was broad- 
cast and aggravated by the ominously 


. non-committal bulletins of the various 


tax services. 


Immediate Practical Effects 


It was, however, abundantly clear that 
the withdrawal of the cloak of constitu- 
tional protection from double taxation, 
heretofore placed around intangibles, 
was a tremendous setback to the equities 
of state taxation; and that, to some un- 
determined extent, relief from double 
taxation would have to depend solely 
upon the hardly adequate laws and poli- 
cies of the several states. 

Furthermore, the decisions inevitably 
resulted, on the one hand, in unseemly 
competition between those states wishing 
to attract trust business from non-resi- 
dents, and, on the other, in consideration 


BUSINESS 
STRESS. 


INC. 


FOR BANKS 
lB ee ot a 


of the repeal of their reciprocal statutes 
by those states desiring to augment rev- 
enues by taxation to the very limit of 
constitutional power. 

Missouri repealed her reciprocal sta- 
tute with the immediate result that the 
Blake Estate,** the greater part of which 
was in trust in Missouri, although the 
decedent had been a resident of Massa- 
chusetts, became taxable in both states. 
Justice Hughes, who had dissented in the 
Curry and Graves cases, perforce point- 
ed to them in deciding the case, but took 
the occasion to indicate the unilateral 
and hence unsatisfactory nature of re- 
ciprocal statutes generally. 


On Calmer Reflection 


The initial confusion having now abat- 
ed and an opportunity having been af- 
forded to study the principles involved 
in the Curry and Graves cases, and the 
cases which preceded them, it is possible 


**Massachusetts v. Missouri, 84 L. Ed. 38 (Nov. 
6, 19389). 
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to rationalize the situation to some ex- 
tent, to formulate some very tentative 
conclusions and to make some very defi- 
nite recommendations. 


The Curry case did not establish a new 
principle of taxation; it merely revived 
an old one. It demolished a convenient 
rule of thumb which summarized, in 
what now appears to have been too simple 
a fashion, principles which were by no 
means simple. It did not necessarily 
negative the specific results of those cases 
in which those principles were worked 
out. A rule became postulated which was 
not a summary of the principles giving 
rise to it at all, but which was merely a 
dogmatic statement of an equitable con- 
sideration prompting the adoption of 
those principles. 

Ever since the Haskell case the ten- 
dency has been to overlook two small, but 
important details. First, in all the cases 
the majority of the Court frankly recog- 
nized that the establishment of an ex- 
clusive situs for intangibles was purely 
fictional, resting not on actual facts, but 
upon a presumption adopted to subserve 
a desirable policy; and, second, in all 
the cases the Court unanimously de- 
plored the inequities of double taxation. 
The Court, therefore, has heretofore 
divided only on the question of how far 
the presumption would be carried in the 
face of somewhat contradictory but not 
conclusive facts. 

If it can be said that this point was 
finally passed in the Curry case, the pros- 
pect is somewhat reassuring for, in that 
event, the Court might conceivably re- 
strict the rule of that case to future 
cases where the facts establishing situs 
in the state other than that of decedent’s 
domicile were as strong or stronger than 
those in the Curry case. In that event 
we will have no reopening of the ques- 
tions as to debts, bank, custodian, and 
brokerage accounts, or securities in safe 
deposit. On the other hand, the express- 
ed repugnance of the Court to double 
taxation should be discounted by the con- 
sideration that the personnel of the Court 
has radically changed in the past two 
years, and by the fact that the overruling 
of the Haskell case was clearly forecast 
in the Curry case. 
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Extension of Reciprocal Statutes 


Reciprocal statutes have again become 
important. These statutes, however, 
have two defects:—they are retaliatory 
against states not reciprocating, and 
they may be repealed, modified, or mutil- 
ated at any time by any state. The pre- 


sent situation, however, is sufficiently 
dangerous to business and financial in- 
terests that an extension to all states 
of such protection, as is afforded by the 
reciprocal statutes, is urgently: required. 


Pennsylvania’s reciprocal statute is 
fairly satisfactory. It should be pro- 
tected alike from intentional attack and 
well-meaning tampering. At present 
Pennsylvania reciprocates with thirty- 
two other states, and retaliates against 
sixteen. 


The Pennsylvania authorities, to re- 
assure non-residents, have called atten- 
tion to the state’s reciprocal law, and 
have stated that in no event will bank 
accounts of non-residents, as well as 
their securities in safe deposit, or in 
agency, attorney, or custodian accounts 
in the state, be subject to inheritance 
tax. Therefore, there will be no extreme 
and short-sighted taxing policy in Penn- 
sylvania. 


But Pennsylvania should follow the 
example of New York, New Jersey, Del- 
aware, and some few other states by 
amending her law to exempt intangibles 
of non-residents from inheritance tax 
under all circumstances. Such an amend- 
ment would not impair the state’s reve- 
nues because, under present conditions, 
taxable intangibles are simply not 
brought into the state or within the 
reach of the tax gatherer therein. 


Such an amendment, on the other 
hand, would have very positive benefits. 
It would correct once and for all any 
misunderstanding as to the scope of 
Pennsylvania’s present law. It could not 
fail to benefit the trust business of Penn- 
sylvania which to no inconsiderable ex- 
tent contributes to her prosperity. And 
it would establish in Pennsylvania, be- 
yond any doubt, a policy of never parti- 
cipating in the unquestioned inequities 
of double taxation of decedents’ estates. 





Will American Fortunes Survive? 


N THE answer to that question depends not only the future of the trust 
O institution, but also the pattern of American life. Is the breaking up of 
great estates, either in the making or in the transmission, one of those periodic 
readjustments of which our hisiory records similar though less severe examples? 
Or does it mark the end of an epoch and the rise of an enduring socialistic 
philosophy ? 

As we listen to the political sirens with their theme songs of state socialism, 
aided and abetted by a tax program designed to “distribute” the wealth, we may 
well wonder whether we are witnessing the movement of an economic pendulum 
or a guillotine. From federal estate taxes of $44,388,000. on estates valued at 
$2,314,000,000. in 1929, we have watched with anxiety the forces of Taxation 
invade private property until, even in 1937, they had taken $308,450,000 for 
federal death duties alone, out of net taxable estates of $1,227,000,000. and seen 
the rates move as high as 70%. 

This is no emergency incident or accident, but in line with the political 
credo enunciated by President Roosevelt in 1935 when he said: “The transmission 
from generation to generation of vast fortunes by will, inheritance or gift is 
not consistent with the ideals and sentiments of the American people.” Add to 
this the possibility of multiple state taxation of the same property—which may 
be further condoned by a “liberalized” Supreme Court—and the picture is not 
favorable to the continuance of millionaire estates. 


OR is it a new manifestation. In the early days of our history, there began 

the whittling away of hereditary property rights, with the abolition of the 
English feudal system of primogeniture and entail. The rule against perpetui- 
ties was universally adopted further to preclude the establishment of continuing 
financial dynasties. The slogan of “Property Equality” adopted by Theodore 
Roosevelt was part of the procedure of the Knights of Labor party in 1869, and 
the means of its accomplishment—graduated inheritance taxes to effect equaliza- 
tion of wealth—are a part of the philosophy of the present administration. This 
trend is dramatically traced in the new book “The Ending of Hereditary American 
Fortunes.” 

All of which is not proof that the roots of fortune building or inheritance 
are to be torn up. The pendulum still holds to its fulcrum, for these are basic 
rights of free men and essentials of a democracy of opportunity and a system of 
initiative and reward. The home is still the economic unit and whoever disrupt 
its security will reap the deserts of their foreign counterparts. 
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S WE watch the murderous treachery and greed of Communism and Nazi- 

ism in Europe we are learning a great lesson of appreciation for our own 
liberties and the dignity of the individual. Those who would have us believe, as 
some have done in excusing their grabs for taxes, that our property (or inherit- 
ance) rights derive from the state, will be discredited by a public revulsion. But 
in the process the excesses of individual aggrandizement are extremely vulner- 
able, unless a better case is presented than has so far been made for vast for- 
tunes. 


It is these extremes of fortune, especially as they give birth to madcap 
escapades, lavish spending—or fabulous incomes—in the midst of economic de- 
pression and unemployment, that heighten popular resentment toward all wealth. 
It is not hard to believe that measures will be sought to curtail the “self-increas- 
ing” estates. Already, the effectiveness of government controls in keeping money 
rates at the lowest level in memory has gone far to prevent principal accumula- 
tions, but unfortunately this has fallen with greatest severity and hardship on 
the moderate estates. 


HAT there is much danger of further advances toward state socialism does 

not appear probable, provided, of course, a rejuvenation of financial leader- 
ship cognizant of its mutual responsibility to work with and not against govern- 
ment and vocal in presenting sound economic philosophy. But this will not be 
done by financial ostriches content to “mind their own business.” The business 
of every banker and trust man today is so deeply interwoven with national wel- 
fare, honest politics and social trends that he must be a citizen first and a finan- 
cier afterward or he will find the tide swallowing up his privileges as both. 


Those concerned with multi-millionaire estates should face the fact that 
their continued existence is very problematical, and either be prepared to defend 
them on popularly acceptable tenets or adjust themselves to more modest fare. 
Whether these great fortunes were honestly acquired, and thus the mark of Dis- 
tinguished Service, or fraudulently gained and notoriously splurged to the dis- 
credit of the whole institution of wealth and inheritance, is beside the present 
interest or ability to distinguish. 


But one thing is certain: government cannot claim its right to share them 
on the basis of having created them; unless of course, it is willing to admit that 
it did so by its powers of granting special privileges, making favored protective 
tariffs and laws, giving land grants, franchises, contracts and so on. And the 
theory of payment to a government for its “protection” of such property is hard 
to stomach concurrently with its acknowledged policy of taxation for wealth 
distribution. 

A sound philosophy and science of estate taxation are yet to be developed; 
meantime, the contrasts between Park Avenue and Tobacco Road are apparently 
due for modification. A levelling is communistic and untenable to a literate 
people finally awakening from their pipe-dreams of our Alices in Economic 
Wonderland. “Now It’s Up To Business” is the challenge of the day. 


Proper Titles for Trust Officials 


N THE next two months several hundred trust department executives will be 

elected to higher office and senior staff members will make their first entry 
into the official ranks. Perhaps this is a good time to give serious thought to 
the significance and implications of this “title” business, and displace the some- 
times haphazard designations derived from old custom with a classification more 
befitting the duties and position involved. 
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The prefix “assistant” is certainly not highly ingenious, and several dis- 
advantages have become very apparent, especially where contacts with the public 
are concerned. As a practical step in promoting better public relations, it is 
submitted that the trust prospect, trustor or beneficiary, as well as public groups 
such as trade or civic conferences, tend to withhold their complete confidence for 
very able bank officers, simply because they bear the title “assistant vice presi- 
dent,” “assistant trust officer,” “assistant cashier,” etc. People like to feel that 
their affairs are important enough to merit the attention of the “head men”; 
they will listen with greater respect to those on whom the bank itself has placed 
its stamp of authority. 


In the sizeable trust department, with its multiple interests and varied activ- 
ities, there is great opportunity for more appropriate and attractive titles. The 
assistant trust officers may, in fact, be experts in certain phases of the work 
and have primary authority, but that fact is obscured by the secondary style of 
appellation. Even the vice-president title often fails to convey a full sense of 
the officer’s importance and standing, especially when he is actually the head of 
all fiduciary activities. It is well recognized in law that the trust department 
of a bank is “an institution within an institution.” Why not give public recog- 
nition to this? 


N A few cases it has been done by listing him as: Vice President in charge of 

Trust Department, or Vice President & Trust Officer. Or as in Canada and ° 
England: “Manager, (with prefix General or Joint) Trustee Department.” In 
several leading banks the chief trust executive is the Trust Officer or Senior Trust 
Officer—a title of dignity and honor. Since we have Executive Vice Presidents, 
why not Executive Trust Officers? 


Those who are familiar with army life are well aware of the importance 
attached to rank and title, and the immutable “social distinctions” that must be 
observed. It is also often unfortunate but true that the public or printed remarks 
of an “assistant” officer are wholly or largely discounted by those with the brevet 
of a vice-president—and so on along the line. A policy of designation by function 
or specialty would go far to effect justice and avoid misleading conclusions. A 
major division is that of Personal Trust Officer and Corporate Trust Officer. We 
already have highly appropriate titles in use by a few trust institutions, such as: 


Corporate Trust Officer 

Insurance Trust Officer 

Investment (or Trust Investment) Officer 
(the designation of Investment Trust Officer has been criticized as misleading 
when applied to fiduciary work) 

Real Estate Officer 

Mortgage Officer 

Trust Counsel 

Registrar 

Trust Accounting Officer 

Trust Administrator 


ANADIAN trust companies use several functional titles which have great 
& merit and might well be adopted in the States, such as: Estates Officer, Pro- 
bate Officer, Taxation Officer. Other titles in use in the United States, for general 
administrative officers, are: Associate Trust Officer, Vice Trust Officer and General 
Trust Officer, the former being an excellent improvement, for such positions, over 
“assistant,” while the latter is possibly too indefinite to convey any impression of 
special responsibility. 

But perhaps the most widely expressed objections are to the title—or lack 
thereof—for those well trained men responsible for the continued life-blood of 
trust companies—the new business representatives. It has been forcefully argued 
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that lack of title, or designation as New Business Officer, Trust Representative— 
or Assistant Secretary, Assistant Trust Officer, or assistant anything—is a defi- 
nite handicap to gaining the confidence of the presidents and other high execu- 
tives or successful professional men whom they must contact and to whom they 
represent the trust institution. High-sounding titles should never be given for 
the purpose of deluding the customer, for shams are always dangerous, and liable 
to backfire. But here, too, some progressive and realistic trust companies have 
indicated the way by such titles as “Assistant to the President,” “Trust Advisor,” 
“Trust Counsellor,” etc. “What’s in a name?” is an old query, but name or title, 


it is a major part of the equipment of any individual, and as such ought to be 
honorable and appropriate—both to the officer and to his institution. 


The Independent Trust Company 


N THE article, “The Independent Bank and Trust Company, Hamilton, 


Trust Company,” published in our 
October 1939 issue, the author presented 
data on the desirability of establishing 
such a trust institution as a solution to 
unprofitable operations in medium-sized 
communities. Through inadvertence, we 
failed to state that credit was due to 
J. H. Warndorf, cashier, The Citizens 


Ohio, for much of the material in this 
article. The results of several years’ 
study, research and preparation of argu- 
ments were made available to the author 
by Mr. Warndorf. We are pleased to 
publish this announcement to give proper 
credit to the source of the material used 
in the article. 


How to Discourage New Business —- No. 5 


“.... And When You’re Dead....” 





Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


BREAD AND BUTTER ECONOMICS 


HE wise ones, who just use common sense, are often more successful in the 

long run than many of the so-called experts who pin their faith to formulae 
and close their eyes to the commonplace. every day happenings of the world 
about them. 

Chart reading has become so popular an indoor sport that the plain walls of 
a room, such as the one I work in, seem quite out of style when compared with 
the graph-covered walls of those temples of learning in which the soothsayers 
sit who forecast the future with overflowing faith and assurance. 

In my youthful days, the Commercial and Financial Chronicle, Poor’s Manual ° 
of Railroads, the daily papers and the stock ticker were the source material 
from which most of our facts were derived. Information picked up by word of 
mouth and reliance on the sound judgment of trusted individuals, experienced 
in their particular fields, contributed to our storehouse of knowledge. 

Investment was a good deal simpler in those days, for industry was largely 
privately owned and real estate, public issues—Federal, State and Local, mort- 
gages, ground rents and railroad securities made up the bulk of the portfolios in 
the trust department. Investments, too, were made more with an eye to adequate 
income return than with the hope of capital accretion. Security of principal 
was, of course, the first consideration and a mortgage or bond once bought was 
likely to be held to maturity (or occasionally default) or until distribution re- 
sulted from death or some other eventuality. 


HEN, as now, smokestacks belching forth clouds of black smoke proclaimed 

prosperity and lighted factory windows at night revealed production in excess 
of normal capacity,—sure indication of a pace too good to last. Shortages of 
freight cars and labor developed simultaneously. 

The reverse picture, smokeless chimneys, idle factories dark at night, empty 
freight cars crowding railroad yards, unemployment, were highlights of depres- 
sion. At such times, one had only to ask the butcher, grocer and baker how far 
credit was being stretched to confirm the plight of unemployed labor. 

Supply and demand were watched closely and eyes and ears, if alert, got 
visible and audible proof of increasing or decreasing activity. Shipping out of 
Hong Kong told the story of the state of world trade. When goods began to 
pile up on docks and in warehouses, it was obvious which way the wind was 
blowing. Contrariwise, when merchandise in increasing amount was being for- 
warded by express instead of freight, we had another indication of urgent 
demand. 

We had a rigid and inflexible monetary system in those days and when 
crop-moving time approached, money rates stiffened and everybody had to pay 
the price of a reduced supply of money while the harvest was being marketed. 

It was before the days of indiscriminate instalment buying—which has had 
such an amazing effect on consumer credit. Then the building and loan societies 
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did help labor to speed the transition from tenancy to ownership. I still remem- 
ber the big signs, “Your credit is good at Walsh’s,” which lured the would-be 
home owner to buy ugly furniture on a time basis. But that was about as far 
as instalment buying went. 

The trades people demanded cash and limited credit and it was only in per- 
iods of unemployment, after savings had been exhausted, that they gave “time” 
and then unwillingly; when worst came to worst, it was the pawnbroker, then 
as now. 


IFE was simple in those days, clothes were made to wear, rather than wear 

out. There was less temptation to spend and more to save. The standing of 
a farmer was gauged by the size of his barn, its condition and the extent and 
quality of his livestock. Where the home was modest and the barns big and 
bulging with provender and animal life, the story was told at a glance. 

The banks believed in character loans. Prime, unsecured commercial paper 
was as good as wheat and experience demonstrated that a good name was the 
best sort of security. Where trust companies were not permitted to discount 
paper, they bought from note brokers and a few choice names were likely to be 
found among the company’s assets. When business was on the upgrade, the 
merchant and manufacturer sold paper to supplement working capital, to help 
finance production and sales, and the paper was allowed: to “run off” after the 
goods had gone into use or consumption and had been paid for. Such self- 
liquidating obligations have always been the finest type of credit. 

Banking was much more personal in those days and “going to bank” was 
almost a ritual on the part of the heads of business organizations. Interchange 
of views resulted from the contacts made at the bank or trust company and the 
state of trade was constantly under review. What the country store with its 
cracker barrel and stove was to the rural community, the banking room did for 
the larger places. Statistical departments and statisticians, outside the United 
States Census Bureau, were few and far between. My trust company had only 
one statistician. 


VOLUTION of banking and business has increased greatly the need for far- 

flung news and facts, while the extension of governmental activities, and 
particularly tax laws, have not only increased the cost of doing business, but 
have necessitated accounting procedures and statistical records that were un- 
known previously. 

Today, with the wealth of information available, it is often more difficult to 
find the sound common sense that will sift out the essential and make wise deci- 
sions based on knowledge than to get the evidence on which to base judgment. 

The biggest problem is always to find the geniuses who can turn knowledge 
to good account, make two blades of grass grow where one was before. “When 
you can’t say anything good about a thing, go and buy it,” is still a pretty good 
rule. When there are no clouds in the sky, it is often a good time to prepare 
for rain. So, in the end, the fruit of experience and knowledge is straight think- 
ing, ability to draw sound conclusions and finally courage to act with assurance. 


U. S. Good to Him 


Born in Italy and brought to America as 


Harriman Depositors Paid In Full 


A final dividend of 10 per cent to depos- 


itors of the Harriman National Bank and 
Trust Company, New York, was announced 
by Frederick: V. Goess, vice president of 
Manufacturers Trust Company and receiv- 
er for the defunct bank. General creditors 
will also receive a 10 per cent dividend, 
bringing their recoveries to 81% per cent 
of claims. 


a child, Caesar Gerard made his own way 
by working all his life as a mechanic, saved 
his money and never married. When he 
died at 57 in Newark, N. J., he left a will 
in which he bequeathed his life savings of 
$15,600 to the United States of America be- 
cause, as he said, “this country was good to 
me.”—Frank P. Stockbridge, Cobleskill 
(N.Y.) Times. 





Legislation to Meet Trust Growth 


Texas Trust Conference Hears Speakers Urge Adoption 
of Modern Trust Statutes 


EXAS is on the threshhold of a vast 

development in trust business and 
its legislature should provide adequate 
laws covering trust administration 
within the state, Gilbert T. Stephenson, 
director of the trust research depart- 
ment, Graduate School of Banking, told 
the Trust Section of the Texas Bankers 
Assn. at their eighteenth annual meet- 
ing, held in Houston, November 17th 
and 18th. 

Such legislation, he declared, is the 
state’s major trust problem. 

“Texas is on the eve of trust bus- 
iness development, the equal of which I 
doubt will be found anywhere in the 
United States, and the reasons for this 
are threefold. 

“First, because trust business is 
comparatively new in Texas, and there 
is a broad field for development; sec- 
ond, property and resources in Texas 
are bountiful, and third, the spirit of 
your people expresses enthusiasm for 
such development.” 

Principal business was an open for- 
um discussion by Mr. Stephenson of 
questicns previously submitted by mem- 
bers pertaining to trust promotion, pol- 
icies, administration, investment, statis- 
tics and legislation. ee 


Approximately 100 dele- 
gates registered for the 
two-day program and were 
welcomed by J. E. Meyers, 
chairman of the Section 
and trust officer of the 
United States National 
Bank of Galveston, who, 
stressed the fact that dur- 
ing the last five years the 
increase in the number 
and volume of individual 
trusts handled had not 
only increased opportun- 
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ities for service, but also responsibil- 
ities and problems. 


Developing New Business 


PEAKING on the development of 

trust business, Craig R. Smith, as- 
sistant vice president of the Central 
Hanover Bank and Trust Company of 
New York, asserted: “The development 
of trust business requires cooperation 
from all of the officers of the bank, 
a certain amount of imagination, and 
an unlimited amount of hard work. 
While helping the bank, it is vitally 
important to our customers because 
only by education and solicitation can 
we bring to them a realization of their 
needs and our capacity.” To do this, he 
said, requires adequate quarters, equip- 
ment and personnel, since public rela- 
tions begins at home. 

“Next we must have institutional ad- 
vertising through newspapers. Such 
advertising is a primary method of 
creating and maintaining public con- 
fidence in the institution. Advertising 
can educate its readers to the merits 
of your organization. It can keep your 
name before the people in a favorable 
light. It can add effectiveness to other 
: ‘ promotional activities.” 


He listed as a sound 
trust development  pro- 
gram: The study of pro- 
bate court records for past 
years to determine the 
number of people and vol- 
ume of estates which need 
trust service; the develop- 
ment of internal factors 
which add up to “good 
will;” access to a proper 
share of the general bank 
advertising budget; a cir- 
culation of booklets and 
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pamphlets to specific prospects; educa- 
tion of officers and staff of other de- 
partments; cultivation of friendship of 
attorneys and life underwriters; per- 
sonal interviews with prospective cus- 
tomers to show them the benefits of 
trust service and to stimulate action. 

Mr. Smith concluded by saying that: 
“Personal trust business is an intensely 
interesting study of human nature and 
one of the most satisfactory things 
about it is the knowledge that in devel- 
oping this business, we are rendering 
to our bank customers a very important 
service.” 


Role in National Economy 


a HE trust department of a pre- 

sent day commercial bank plays 
a triple role,” according to Dr. James 
C. Dolley, of the School of Business Ad- 
ministration, University of Texas. “In 
the first place,” he said, “it is expected 
to make some profit for the bank. The 
variety of agency and fiduciary services 
enables the bank to offer a well round- 
ed financial service to its community 
and builds good will for the institu- 
tion. 


“The trust department also greatly 
furthers the interests of its customers. 
It conserves savings. It is prepared to 
offer sound investment advice and, once 
a trust fund has been entrusted to its 
care, the customer can feel assured of 
constant and efficient investment super- 
vision. 

“Finally, the trust department plays 
an increasingly important role in our 
national economy. Wastage of savings 
is minimized. Not only is danger of loss 
to the customer minimized, but trust 
funds go into economically productive 
channels. By assuring customers of 
sound investment administration, indi- 
vidual saving is encouraged. Contrary 
to popular impression, these savings 
are not abstracted from the national in- 
come and allowed to stand idle as dead 
money. Instead these savings normally 
are used to finance industrial expansion, 
being expended for labor and machin- 
ery. In addition, trust departments 
greatly assist in the flotation of new 
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corporate securities, as trustees under 
corporate indentures and as registrars 
and transfer agents. 


“One of the significant defects in the 
investment facilities of the Southwest 
is the lack of professional, independent 
investment counselors who can advise 
intelligently and impartially. To some 
extent the trust departments of our 
commercial banks fill this gap, and for 
this reason, if no other, I am strongly 
in favor of more and better trust depart- 
ments in Taxes banks.” 


Modern Trust Code Needed 


ITING the inadequacy of state stat- 
utes and decisions on the subjects 
of legal trust investments and the pow- 
ers and duties of trustees, Palmer 
Hutcheson, of the Houston law firm of 
Baker, Botts, Andrews & Wharton, 
urged the adoption of “a legal list of 
permissive trust investments, adjusted 
to modern conditions,” and a modern 
code of Trust Law. He suggested the 
desirability of emulating the action of 
Louisiana in enacting the Trust Estates 
Act of 1938 which is based primarily 
on the Restatement of the Law of 
Trusts and the various uniform acts 
relating to trusts.* With the Restate- 
ment, the Texas Annotations thereto— 
to show the trend of local court de- 
cisions—and with ready access to ex- 
isting statutes, it should not be difficult, 
Mr. Hutcheson declared, “to work out a 
complete trust code that would fit in 
with our jurisprudence, and yet would 
cover the many important matters in 
which a trustee must now guess the 
way.” He then quoted from the stat- 
utes, Texas Jurisprudence and the 
Restatement, on fiduciary investments, 
powers and other pertinent matters. 
Referring to the developments re- 
garding uniform trust laws since 
1937,** as summarized by Richard G. 
Stockton in the January 1939 issue of 


*See article by John M. Wisdom in Oct. 1938 
Trust Companies 395. 


**See report of Mr. Hutcheson’s address before 
the Trust Division, A.B.A., in Feb. 1938 Trust 
Companies 161. 





Trusts and Estates, Mr. Hutcheson stat- 
ed that he had been successful in get- 
ting a Texas Bar Association Committee 
to recommend adoption of the Uniform 
Trusts Act, but the recommendation has 
not yet been acted upon by the legisla- 
ture. He favored the enactment of cer- 
tain uniform laws on trust subjects in 
all states as a highly progressive move. 

Finally, Mr. Hutcheson remarked that 
“we need the assurance that trust funds 
will not be subjected to double taxation 
as in the recent Supreme Court de- 
cisions. That can be assured as to 
intangible assets entrusted to a Texas 
trustee, by adoption of a constitutional 
provision such as Article XVI, Section 
3, of the New York Constitution.” 


Trust Investments 


N discussing a program for trust in- 

vestments, A. J. Toole, Jr., vice pres- 
ident of the Dallas National Bank, Dal- 
las, said: “I see no more justification in 
buying long term Government bonds 
today than I do in buying long term 
bonds of municipalities or corpora- 
tions.” 

An exception to this investment ad- 
vice, he said, exists in cases where a 
constant reinvestment demand, striking 
an annual average, makes it manda- 
tory. When a change in interest rates 
comes, it will be proportionately just as 
great on Government credits as on other 
types of fixed income securities, despite 
the alleged artificial control said to 
exist, he declared. 


The speaker reasoned that under war 
conditions, threats of inflation and pres- 
idential elections, “each of which has 
a vitally direct bearing on market con- 
ditions,” trust and personal investment 
portfolios should be subject to frequent 
reappraisal and in a position for fre- 
quent reinvestment. 


Other speakers included Murray Ky- 
ger, trust officer of the Houston Land 
and Trust Company, Houston, and Dan 
E. Lydick, president of the Union Bank 
and Trust Company of Fort Worth, who 
greeted the delegates on behalf of the 


*See article in June 1939 Trusts and Estates 
673. 


Trust institutions with Delaware 
trust problems are invited to draw 
freely upon our experience and 
to make use of our facilities. 


WILMINGTON, DELAWARE 


Corporate Fiduciary Association of 
Houston and the Texas Bankers Asso- 
ciation, respectively. 

J. B. Hamilton, trust officer of the 
First National Bank of Fort Worth, was 
elected chairman of the administrative 
committee succeeding J. E. Meyers, 
whose term expired and O. E. Davis, 
vice president of the First National 
Bank of Beaumont, was elected to the 
committee for a three year term. 

The high quality of the speeches and 
the theme of the meeting are indicative 
of the alertness of the Texas trust men 
to contemporary needs, and the recogni- 
tion which that State deserves in the 
fiduciary world. 


G. S. Robinson, for two years assistant 
secretary of the Washington Bankers As- 
sociation, has been elected secretary to suc- 
ceed J. W. Brislawn who retired on account 
of ill health. 


Lobby of the Citizens National Bank, Cameron, Tex., 
in the Christmas Spirit. 








Tho Judicial Fruster 


HERE is no finer quality than that 

of justice, the more so when it is 
strained through the meshes of varied 
experience and the congenial spirit of 
fellowship. If, as has been said, we gain 
our sense of values and of purposeful 
living through the example of our con- 
temporaries, we could do no better than 
to know more intimately one of the ris- 
ing leaders in our own trust fraternity, 
who already had made a brilliant career 
in the law. 

John is one of those delightfully ser- 
ious fellows who has a special phobia— 
idleness. And in case he hasn’t enough 
problems of his own he will find some- 
one else’s to shoulder. His idea of the 
greatest contribution which a trust of- 
ficer can make to his community is typ- 
ical: “a thorough participation in the 
character-building agencies which pre- 
pare boys and girls for useful activity 
and profitable leisure”, which he sees to 
be of such importance with shorter work- 
ing hours—or unemployment. Notice the 
word “thorough.” He carries out the 
same initiative in the planning of estates 
entrusted to his bank’s care, to assist 
beneficiaries—particularly minors—both 
before and after he becomes their “fos- 
ter-parent.” 

He is a top executive of the local coun- 
cil of Boy Scouts and of the S. P. C. C. 
We visited him one day after he had 
been out buying an artificial arm for a 
crippled workman. He has become an 
expert on glass eyes, false teeth and 
artificial legs, under the 
$5,000 trust fund left by a 
factory foreman for the 
benefit of disabled people. 

Further proof that, come 
January 10, he will be for- 
ty-three years young, is his 
hobby of. scrap-books on 
many subjects, including 
one with pictures of 4000 
ball-players. No Monday- 
morning quarterback, he 
plays soft-ball regularly 
and a neat game of tennis. 
For relaxation he climbs 
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mountains or reads Conan Doyle. 

N 1930 he entered trust work from a 

flourishing law practice. But let’s 
start with his first job—as conductor on 
an interurban at seventeen. (This year 
he was elected president of the Roches- 
ter & Genesee Valley Railroad). At 
twenty he had his A.B. from the Univer- 
sity of Rochester, so it was no trouble 
to get a place as Cook, first class, on 
S.P. 728, a subchaser based at Newport. 
The crew, including John, survived this 
daily attack, and he went to Harvard for 
his L.L.B. where he was on the Harvard 
Law Review Board. He is also a member 
of the first graduating class of the Grad- 
uate School of Banking in 1937. 

While Assistant United States Attor- 
ney in 1924-25, one of his interesting 
cases was the trial and conviction of a 
doctor for violation of the Narcotic law. 
He is presently a member of the New 
York State and American Bar Associa- 
tions, and has done outstanding work in 
coordinating and harmonizing lawyer 
and trust company work. His boyhood 
ambition to hoid high judicial office is 
well expressed in the judicial nature of 
his studies of the association of bank- 
ing and trust business—resulting in his 
book “The Future of Trust Business” 
and several excellent articles—and of the 
extension of trust service on an equit- 
able fee basis to smaller accounts. Mix 
with these guiding principles of justice, 
the breadth of viewpoint and energy that 
makes of his whole job a career of ser- 
vice, and you have John W. 
Remington, Esquire, and 
vice-president-trust officer 
of that fine financial insti- 
tution, the Lincoln-Alliance 
Bank & Trust Company of 
Rochester, N. Y. As to the 
success of this attitude of 
cooperation and _ helpful- 
ness, look at the figures: 
since John took charge of 
the trust department in 
1930, its assets have grown 
from forty to over 100 mil- 
lions. 








The Business Scene 
Highlights of the Congress of American Industry 





OUBT of a war boom in the United 

States, criticism of government 
spending and restrictions of enterprise, 
and the belief that only peace can bring 
genuine profits to business, were some 
of the highlights of the recently con- 
cluded Congress of American Industry 
conducted in New York City early in 
December by the National Association 
of Manufacturers. 


Long-continued business advance at 
the current pace was doubted by Lionel 
D. Edie, investment counsel, and Dr. 
David Friday, noted economist, declared 
that, even assuming the production in- 
dex reaches the 1929 figure, “we won’t 
feel as prosperous” as we were in 1929. 
Before business can provide employ- 
ment, it will be necessary, according to 
Walter D. Fuller, president, Curtis Pub- 
lishing Company, “to have less rather 
than more restrictions, readjustment of 
taxation, avoidance of further burdens 
of public debt, a change from the gold 
policy which has permitted foreigners 
to make amazing profits at our expense, 
and a reduction in Federal government 
cost.” 


Paul Garrett, director of public rela- 
tions of General Motors Corporation, 
urged that prominent men take the lead 
in counteracting the flow of propaganda 
antagonistic to democracy. Good propa- 
ganda must be set against bad propa- 
ganda, he declared, to make it more 
widely understood that the principles of 
American democracy, “represent the 
only demonstrated formula by which 
man may govern his own growth spirit- 
ually, socially, materially;” that “the 
only way to enable more people to get 
more things is for us to go through the 
laborious process of creating more 
things people will buy.” 


Because both labor and industry have 
denounced the Wagner labor relations 
act, Senator Burton K. Wheeler predict- 
ed that Congress will modify the law 





at the next session. He suggested that 
industry take over the solution of the 
farm problem because neither the farm- 
ers nor the politicians can solve it, and 
“coldly and analytically, the farm prob- 
lem is industry’s greatest problem.” 


Increase Opportunities for the 
Individual 


EFERRING to Senator Wheeler’s 

remarks, Wendell L. Willkie, pres- 
ident, Commonwealth and Southern Cor- 
poration, said he agreed that the coun- 
try’s major problem is to put men back 
to work, and he promised, on behalf of 
the industrialists, “we’ll do it if he’ll 
take government. off our backs.” Mr. 
Willkie saw in the country the con- 
flict of individual versus the state 
which has largely determined the course 
of civilization. The basic liberties 
which make for civilization are today 
threatened in the United States, he said. 
New Deal measures with desirable ob- 
jectives of reform have been distorted 
into extensive Federal powers over the 
economic and financial mechanism of 
the country, Mr. Willkie stated. 

He particularly assailed the growing 
power of government by commissions 
with executive, judicial and legislative 
powers concentrated in the same hands 
—the very essence of tyranny. “From 
now on,” he remarked, “our purpose 
should be not to augment the powers 
of the state but to increase the oppor- 
tunities offered to the individual.” 


A Statement of Principles for Industry 


S part of a declaration of principles 

relating to the conduct of Amer- 
ican industry, unanimously adopted by 
convention, the following statements 
were directed to the investor: 


Industrial management must continue 
to discharge its stewardship in a manner 
that gives due consideration to the inter- 
ests of the national economy as a whole. 
Specifically, a long-range consideration 
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GENERAL MOTORS ACCEPTANCE CORPORATION 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products of 
General Motors Corporation and 
its world-wide affiliates: CADILLAC, 
LA SALLE, BUICK, OLDSMOBILE, 
PONTIAC, CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL, OPEL, BLITZ— 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 


GENERAL and 
MOTORS 


INSTALMENT 
PLAN 


tion it offers to banks 
institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 


EXECUTIVE OFFICE NEW YORK 


of the investors’ interest requires in each 
individual enterprise: 

1. The creation and maintenance of a 
capital structure which will lend itself 
to expansion and stand up under the im- 
pact of depression; 

2. A financial result that will assure 
of additional capital being available for 
investment in the enterprise to meet the 
expanding requirements of the business; 

3. Striving for profits that will main- 
tain the stability of the enterprise with- 
out exploitation of either the consumer 
or the employee; 

4. A policy on dividend disbursements 
which, while recognizing the right of the 
stockholders to an adequate return from 
earnings on the funds he has invested, 
will maintain the financial and operating 
strength of the enterprise; 

5. Avoidance of overexpansion of pro- 


¢ BRANCHES IN PRINCIPAL CITIES 


Industrial management in America is 
equipped to contribute effectively, in its 
own sphere, to a constructive solution of 
the problems the nation faces. The 
maximum result will be attained with 
sound government policies, and with all 
elements of the economy—industry, agri- 
culture, labor, distribution, transporta- 
tion, banking and finance, and the rest— 
striving to serve the public good. It 
must be made clear to the public that 
industry’s enlightened self-interest is 
linked inextricably with the welfare of all 
these other elements and with the wel- 
fare of the nation as a whole. 


H. W. Prentis, Jr., president of the 


Armstrong Cork Company, was elected 
president of the N.A.M. for 1940. 


A. B. A. Extends Research Activities 


The experience of the past. two years with 
trust research under the leadership of Gil- 
bert T. Stephenson has been so satisfactory 
that the American Bankers Association has 
decided to expand its research activities to 
commercial banking problems. The added 
costs will be underwritten by an increase in 
the dues payable by the 200 largest banks 
amounting to some $250,000. 


ductive facilities in times of boom, with 
its consequent creation of uneconomic 
surplus capacity; 

6. Effective employment of funds in 
the development or use of research facili- 
ties, to achieve improved processes and 
products; 

7. Reports to stockholders which are 
clear and informative on the operations 
and financial conditions of the enterprise. 





Defensive Investing 
An Investment Policy in a Low Interest Rate Cycle 


GEORGE H. RIGLER 
Assistant Vice President, Harris Trust and Savings Bank, Chicago, Illinois 


N many sports, and in war, a good 
Shea is sometimes considered the 
best defense, but that line of reasoning 
scarcely applies to conservative bank- 
ing practice, particularly in time of 
world conflict. Current conditions sug- 
gest defensive investing in connection 
with a bank’s investment portfolio. 


It is apparent that the trend of the 
war will exert a tremendous influence 
on our domestic business. There seems 
to be general agreement that a sustain- 
ed business recovery, even though in- 
duced by war conditions, if it should 
provide some hope for profits, would be 
a signal for unions to assert their 
claims for a share, thus adding to pro- 
duction costs. Among other things, it 
is estimated that any appreciable im- 
provement in business is likely to un- 
cover a shortage of skilled labor, thus 
putting a premium on trained workers. 
In other words, labor costs, starting 
from a high base, promise to continue 
upwards. 

It seems unlikely that we may expect 
a reduction in taxes in the near future, 
so that the tax factor in production 
costs at best will be unchanged, and 
it might even be increased, particularly 
if we attempt a pay-as-you-go basis to 
cover the possible defense program out- 
lined by President Roosevelt. 

It seems fairly obvious also that the 
statistical position of a number of in- 
dustrial commodities is favorable to 
price increases. In other words, it looks 
as though it might cost more to do busi- 
ness. (That statement is subject to 
some modification from the standpoint 
of economies to be derived from large- 
scale operations, but the general prin- 
ciple is applicable.) 

Extracts from address delivered at Fourth Con- 


ference on Banking, University of Illinois, Nov- 
ember 29, 1939. 
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If it is correct that the cost of doing 
business is going to increase, and that 
there will be a step-up in the volume 
of transactions, that will mean a de- 
mand for funds, and if that demand for 
funds becomes sufficiently insistent, in- 
terest rates should show some tendency 
to harden. 


Gold Flow 


According to the Federal Reserve 
figures, the factors increasing reserves 
have aggregated $11,969,000,000, and of. 
that total, the increase in gold stock 
was responsible for 85%. In my opin- 
ion the gold movement is one of the 
most important influences with which 
we have had to contend. Gold contin- 
ues to come to this country, and until 
we see assurance of lasting peace, car- 
rying with it some settlement of Eur- 
ope’s economic as well as its political 
problems, it is hard to imagine a sub- 
stantial return flow of gold to Europe. 

We should not ignore the heavy artil- 
lery which is available to the Treasury 
and Federal Reserve Board, and which 
might be used to try to batter down 
interest rates if they should stick their 
heads up very much higher than the 
present horizon. 


A Psychological Factor 


An element which does not pay very 
much attention to such fundamental in- 
fluences as supply and demand is the 
psychological factor. The attempt on 
the part of investors, disturbed by 
fears, to evaluate risks, undoubtedly is 
one of the important reasons for the 
hardening of interest rates in war 
times, in addition, of course, to the un- 
deniable basic statistical reasons. At 
the moment we are witnessing an extra- 
ordinary situation, with domestic inter- 
est rates not far from their record lows, 
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yet with a major European war in prc- 
gress, from which it is apparent that 
fear is not now an important factor in 
our bond market, although its forceful 
effect on prices was very evident early 
in September. 


The longer the war lasts, the more 
we may expect normal business rela- 
tionships to be disturbed; those condi- 
tions in belligerent countries, and, in 
many cases, in neutral countries, in past 
wars have brought about markedly high- 
er interest rates. While our credit 
position statistically seems almost im- 
pregnable, and there appears to be good 
reason for thinking that it would tend 
to cushion a further rapid or drastic 
decline in high grade bond prices, there 
is very much of a question as to whether 
those forces, some of which are unde- 
niably artificial, can prevent a harden- 
ing of interest rates brought about by 
higher production costs, including 
higher commodity prices, and the on- 
slaught of fear precipitated by a war 
psychology. 


Interest Rate Not Controlling 


Adherence to a well defined invest- 
ment policy, clear cut as to type and 
quality of security, will tend to be a 
safeguard against the temptation to 
purchase lower grade bonds in order to 
secure a higher interest rate. Interest 
rates, regardless of how low they may 
go, should not be the determining fac- 
tor in formulating a fundamental pro- 
gram. An additional 1% on a $1,000 


bond amounts to only $10. each year, 
but the price of this extra $10. is often 
the risk of the entire $1,000. Invest- 
ments should be made in keeping with 
prevailing rates, because unusually high 
returns cannot be obtained without 
added risk. One should never lose 
sight of the safety of principal in the 
effort to get greater income. 


Many times investors have made a 
fetish of diversification and have car- 
ried it to absurd extremes, ignoring the 
fundamental consideration that quality 
comes first of all. Some lists have been 
carried to such absurd extremes under 
the guise of diversification that it 
would be impossible to do justice to the 
careful following of the quality of the 
securities because of the inordinately 
large number of issues involved. 

There is much to be said for regular- 
ity in the run-off of maturities. Grant- 
ing the problem of keeping funds em- 
ployed, it is a comfort to have money 
come back every month, or every few 
days, so that you can decide what 
changes, if any, to make in your policy. 
If one invests funds with regularity and 
preserves the continuity of a so-called 
revolving fund, he can approach some 
semblance of an average in his income. 

A philosophy of defensive investing 
in troubled times, such as these, might 
be summarized briefly by the statement 
that it seems more advisable to accept 
a modest return for a short period of 
time, with the hope of investing at ma- 
turity on more favorable terms, than to 
place funds in securities of long matur- 
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ity with only a slightly higher yield. 
Dollars are not receiving a fair living 
wage these days, but I am optimistic 
enough to believe that the sun may 
shine again some day, bringing with it 
better interest rates. 





Safety of Principal 


Short maturities in corporate bonds re- 
present little or no return in propor- 
tion to the risk they involve and should be 
carefully watched. Long maturities in cor- 
porate bonds also are apt to fluctuate rather 
violently and have an additional market 
factor, in that the market is affected to a 
very great extent by the insurance com- 
panies. 

Short municipals furnish the banks with 
an investment that is apparently sound and 
are affected only by the interest factor. 
Long municipals are subject not only to the 
interest factor but also to their value as 
tax free securities. Hence, they have a 
rather narrow market. 

With all the above factors in mind, it 
seems that banks should confine themselves 
rather largely to short maturities, in spite 
of the punishment they receive from low 
returns. 

The bank’s so called investment account 
is more vulnerable today than it has been 
for some time and sound principles of 
liquidity should not be overlooked in spite 
of the belief in the ability of governmental 
authorities to maintain proper markets. 
Safety is more necessary today than it has 
been for many years. 

—S. Nirdlinger, vice president and asst. 
trust officer, First Galesburg National Bank 
and Trust Co., Galesburg, IIl., in address be- 
fore Fourth Conference on Banking, Uni- 
versity of Illinois, Nov. 1939. 
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Your Main Job 


We must accept the responsibility of 
leadership in the education of the people 
of this country along sound conceptions 
of economics and from experiences gain- 
ed from the past, to overcome trouble- 


some issues constantly occurring in the . 


world of today and tomorrow, not only 
the changes which are going on around 
us all the time but also the changes in 
thought and social welfare. Our first 
step must be to gain public favor and 
approval. 

A capitalistic system of finance and 
business is the best system which can be 
devised for the good of the United States. 
Although I am not an alarmist, I am 
convinced that we must tell our story 
honestly, repeatedly, simply. It is our 
job and that of nobody else to bolster up 
with the truth the approval of a very 
large proportion of the right thinking 
people in the country. We may not suc- 
ceed in winning converts from those who 
would sacrifice sound economic principles 
for apparent social advantages, but only 
we can stem the tide of influence which 
they yield. To do this we must use every 
legitimate weapon. 

I urge you to do your share and to 
make your contribution toward a great- 
er knowledge of business and finance 
right now, to the end that those upon 
whom the future of the country rests 
may be encouraged, inspired and 
strengthened to fight for what we have 
come to know as “The American Way 
of Life.” 

—John J. Anton, president, Illinois Bank- 
ers Assn. before Fourth Conference on 
Banking of Univ. of Illinois—Nov. 1939. 
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Capital Markets in War-Time 


AR adds a new urgency to the prob- 

lem of getting the capital markets re- 
opened and functioning in a normal manner, 
Investment Bankers Association leaders told 
members at the association’s twenty-eighth 
annual convention at Del Monte, Cal. re- 
eently. As Jean C. Witter, the retiring 
president, put it, “It is infinitely more vital 
now that the capital markets be relieved of 
burdensome impediments. Industries that 
are fundamental to the security of the coun- 
try will need funds to bring their equipment 
to maximum efficiency.” 

Mr. Witter, a partner of the Pacific Coast 
investment firm of Dean Witter & Co., was 
succeeded in the presidency by Emmett F. 
Connely of Detroit, who is head of the First 
of Michigan Corporation there. In Mr. 
Connely’s remarks upon being inaugurated, 
he said, “The most important contribution 
this association can make toward prepared- 
ness is to remove so far as it lies in our 
power, every obstacle, every bottleneck, 
every restraining influence that stands in 
the way of the free flow of investment funds 
into industry.” 


Not Wanted—War 


All lingering vestige of the delusion that 
any element in the financial community 
wants war has surely been dissipated now 
after the I. B. A. speakers reiterated the 
declarations made at the American Bankers 
Association convention. War is more ab- 
horrent to these men than the general pub- 
lic because they appreciate all the more 
clearly what it would do to our system of 
economy and government. 

The way to ensure the neutrality that we 
all desire, Mr. Connely declared, is to make 
sure of our ability to defend ourselves. And 
at that point he pledged his every effort 
and that of the association to seeing that 
nothing stood in the way of the free flow of 
capital to finance preparedness for the es- 
sential industries. 

Business should not look for profits from 
the war, more than one speaker impressed 
upon the convention. Dr. Lionel D. Edie, 
consulting economist of New York, said that 
one of the most fallacious theories about the 
war was that we could simply stand on the 
side lines as a neutral and have a splendid 
war boom. The need for reopening the 
capital markets is no longer a peace time 
question, Dr. Edie said: “Unless private fi- 
nance breaks down -barriers and provides 
the new capital necessaty for the industrial 
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side of national defense, the government is 
surely going to take over the job.” In that 
connection he referred to proposals for cre- 
ating a system of capital-credit banks run 
by government, and said, “This is the most 
severe attack ever leveled against your pro- 
fession and the time has come when you 
must make the choice between fighting this 
attack or being wiped out entirely.” 

Dr. Benjamin M. Anderson, Jr., former 
economist of the Chase National Bank, now 
professor of economics at the University of 
California at Los Angeles, blasted the no- 
tion that the Allies would rush to us for 
supplies as they did in 1914 and 1918. Nor 
does Dr. Anderson think that neutral mar- 
kets will open up in an impressive way. For 
example, he pointed out that South Amer- 
ica’s loss of export trade to Germany will 
curtail its buying power, and that England’s 
buying in South America will be with this 
new style pound sterling that would have 
low buying power here. We can always sell 
to South America when we are ready to 
take its products in return, he said, but that 
would only develop after a long war when 
raw materials became scarce the world over 
and prices had risen sharply. 

A feeling of optimism existed in spite of 
the contentions that the war would not spell 
profits to America. Its source was in the 
knowledge that if the dead hand that has 
restrained business for a decade would 
somehow be lifted the key to recovery would 
have been found. Thus if the war’s threat, 
and moves toward industrial preparedness, 
started the rehabilitation of factories, trans- 
portation and power systems, the beneficent 
cycle would set in. 


Opening the Markets 


Several points of attack on the problem 
of getting the capital markets reopened 
were indicated by Mr. Witter. His report 
referred to revision of taxes that discourage 
new investments and spoke of the need for 
modification of the federal securities laws, 
and for stopping the use of “ratings” by 
bank examiners. Legislation of the type of 
the Mead bill, proposing RFC insurance on 
small business loans, is a matter for grave 
concern, he said. The Mead bill was used 
to illustrate a tendency for government to 
attempt to cure one bad regulation by im- 
posing another. 

Regarding the federal securities laws, he. 
said, “Generally approved as are the objec- 
tives of the Securities Act, I think it is fair’ 
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to say that experience has shown that some 
parts of the laws and regulations are un- 
workable and hamper legitimate business. 
After several years’ trial I am confident 
that all who have worked under the Act 
realize that the law needs revision. This 
does not mean that anyone advocates doing 
away with its objective, which is full dis- 
closure of all material facts. But informed 
people know that the unnecessary technical 
requirements of the Securities Act have ser- 
iously restricted the buying and selling of 
securities. When regulation interferes with 
the normal functioning of the capital mar- 
kets it is time to amend the laws. New en- 
terprises must be encouraged. Without 
them idle men and idle money cannot be ab- 
sorbed. Certainly, any changes in the rules, 
regulations and laws which will facilitate 
doing business rather than hamper it should 
be made.” 

As to the use of “ratings” in judging the 
suitability of bonds for bank investment, 
Mr. Wittmer advocated that the government 
banking agencies formulate their own stan- 
dards and consider the securities of small 
companies on as favorable a basis as bank 
loans to these same companies. 

The report of the Federal Taxation Com- 
mittee recommended that the Association 
adopt the following resolution: “In view of 
past experience the Investment Bankers As- 
sociation of America reaffirms the belief 
previously declared by the Association that 
the tax on capital gains which is now a part 
of the Federal Revenue Laws is uneco- 
nomic. As a revenue measure it has not 
accomplished its objective. On the other 
hand, we believe that among other harmful 
effects this tax has adversely affected the 
ability of business to procure new capital 
needed for productive industry. The Asso- 
ciation therefore again advocates a drastic 
modification of the capital gains -tax.” 
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Conflict of Philosophies 


The European War is only one aspect of 
a larger conflict of social objectives and 
political pressures which exist in every 
country in the world. It is part of an at- 
tempt at world-wide social revolution. The 
conflict of political philosophies has been 
going on for a generation or more. What 
is at stake is the whole system of free gov- 
ernment, private property, respect for hu- 
man personality, consent of the governed, 
representative authority, and legal checks 
and balances for which the English speak- 
ing world has struggled during three hun- 
dred years. 

Human beings may be associated in one 
of only two ways,—either on a basis of a 
meeting of minds or by coercion. 

I will call the first philosophy that of 
Classical British and American Liberalism. 
The second, the revolutionary philosophy, I 
call Romantic Radicalism, or Socialism. 

The first philosophy holds that govern- 
ment is an agent of its citizens; the second, 
that it is their master. The first philosophy 
would limit the exercise of political author- 
ity to the restriction of constitutional law, 
and so preserve some human consideration 
for individuals and minorities. The second 
mocks at this “legalistic” or “night watch- 
man” theory of the state, and holds that it 
is the function of government to remove all 
disabilities to anybody’s enjoyment of a 
life of material abundance, 

Something is happening in the minds and 
the wills of the American people. There 
is a lowering of the level of personal moral 
independence, and this growing dependence 
on government affects people of all classes. 
Ever since the Civil War there has been a 
disposition of certain business interests to 
look to the Government for special: privi- 
leges of all kinds. Now, the general public 
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demands the democratization of subsidies, 
with the disastrous results which we all see. 

We must be able to recognize and guard 
ourselves against practices which lead to- 
ward planned economy, the extension of 
government and in the end to totalitarian- 
ism. Let American business oppose dic- 
tatorship by taking the lead in a moral 
house-cleaning which will show that we are 
still worthy of the liberties our fathers won 
for us.—Dr. Everett Dean Martin, Clare- 
mont College, Calif., in address before an- 
nual convention, Investment Bankers Asso- 
ciation of America, Oct. 1939. 


Controlling Revenue Bonds 


Measures for protection in the issuance of 
public revenue bonds were discussed at the 
recent annual meeting of the Investment 
Bankers Association, by James Lynn Beebe, 
of California. These bonds, payable solely 
from revenues derived by rates or charges 
made for service from or the use of a pub- 
licly owned improvement, utility or works, 
have in the past been issued on speculative 
projects because the community was enjoy- 
ing great prosperity. Mr. Beebe mentioned 
four classes of controls: 


1. Those to prevent unsound projects. 

2. Those to secure successful operation of 
the project. 

3. Those to secure adequacy and safety of 
revenues and the funds created there- 
from. 

. Those to permit expansion of a going 
project or refinancing of a_ project 
which is not being successfully oper- 
ated. 


Under class 1, Mr. Beebe stated that no 
controls can be placed in a statute which 
are as effective as a careful underwriting 
syndicate with its good engineering, ac- 
counting and legal advice. 

Discussing the third class, he said that 
the revenue should be deposited in a fund 
separate and apart from other moneys of 
the issuing public corporation, and held in 
trust for the payment of the principal and 
interest of the bonds, the bondholders to 
have a statutory lien thereon. 

Under point 4, Mr. Beebe recommended 
that the indenture should be subject to 
modification with the consent of a certain 
percentage of the holders of outstanding 
bonds. This would permit amendment or 
elimination of a provision found unwork- 
able in practice. Where state constitutions 
permit a trustee to receive and disburse 
funds, the statute should also so provide. 





Sixth New England Trust Conference 
Stephenson Urges Statement of Trust Policies 


EATURED by stimulating analyses 

of today’s trust investment problems 
and an appeal for a Statement of Trust 
Policies, the Sixth New England Trust 
Conference, sponsored by the Corporate 
Fiduciaries Association of Boston, 
brought more than 300 executive officers 
and directors of trust institutions to 
that city on December 8. 

Some effects of expanding public con- 
trol upon public utility and rail invest- 
ments were discussed by Nelson Lee 
Smith, Chairman of the Public Service 
Commission of New Hampshire. Henry 
W. Dunn, Professor of Finance at the 
Harvard School of Business Administra- 
tion, spoke on “The Use of the Telescope 
as Well as the Microscope in Choosing 
Investments.” A Panel Discussion on 
“How Would You Invest $200,000 in a 
Strict Trust Under Present Conditions,” 
was conducted by Professor Erwin H. 
Schell of Massachusetts Institute of 
Technology. Participants included: 


Robert Baldwin, vice president, Second 
National Bank; Frederick A. Carroll, 
vice president, National Shawmut Bank; 
E. Russell Davis, vice president, Old Col- 
ony Trust Company; Leon M. Little, vice 
president, New England Trust Com- 
pany; William D. Sohier, vice president, 
Boston Safe Deposit and Trust Company, 
all of Boston; Hector M. Prud’Homme, 
vice president, Hartford-Connecticut 
Trust Company; Raymond H. Trott, vice 
president, Rhode Island Hospital Trust 
Company, Providence; and Brenton Well- 
ing, vice president, Bankers Trust Com- 
pany, New York. 


Statement of Trust Policies Urged 


N THE only address available for 
publication, Gilbert T. Stephenson, 
Director of Trust Research, Graduate 
School of Banking, A.B.A., called on trust 
institutions to turn their attention to is- 
suing statements of trust policies.* The 


*For the distinction between policies and prin- 
ciples, see Nov. 1989 Trusts and Estates 481. 
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so-called Official Trust Pamphlet** has 
been used, for some time, in other com- 
mon-law countries, except Canada, as the 
medium for making these available to in- 
terested parties. On October 30, 1939, 
an official pamphlet was issued for the 
first time by a trust company in the 
United States, setting forth, among 
other things, its policies on various 
points.*** 


There are three reasons, from the 
viewpoint of the trust institution, why 
it should have a statement of policies, 
Mr. Stephenson said. First, “formula- 
tion of a statement would crystalize its 
policy on any point as to which there 
still remains any doubt or inconsistency.” 
Second, “it would enable all the author- 
ized spokesmen of the institution to be 
wholly consistent on a given point.” 
Third, “it would tend still further to base 
competition for trust business on quality 
of service rather than on difference of 
policy,” because “the policies of trust in- 
stitutions of the same trade-area should 
not be so different from one another as 
to create a basis of competition. 


From the customer’s point of view, the 
reasons are that he is entitled to know 
the policies of the trust institution with 
which he is doing business or is contem- 
plating so, and the customer cannot be 
certain what these are unless the insti- 
tution itself issues a statement of poli- 
cies, Mr. Stephenson declared. 


Preparation of Statement 


ORMULATION of the statement 
should begin with the executive offi- 
cers of the trust department setting 
down what they consider to be the pre- 
sent policies of their institution, Mr. 
Stephenson declared. Comparison should 


**See Stephenson, “An Official Trust Pamph- 
let,”” Sept. 1938 Trust Companies 291, for subjects 
covered. 


*#*#See Nov. 1939 Trusts and Estates 588. One 
Canadian trust company has recently adopted an 
official trust pamphlet. 
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then be made with statements of other 
institutions. (The official pamphlets of 
other common law countries will soon be 
available to American institutions for 
study.) After submisison to, and adop- 
tion by, the Board of Directors, it would 
then become the authorized statement of 
policies of the institution. 


Mr. Stephenson referred to the sug- 
gestion which he made at the recent Mid- 
Continent Trust Conference for a method 
of formulating such statements. (See 
November issue, page 481-2.) He cau- 
tioned against use of the official pamph- 
let as a piece of promotional literature, 
since to do so would be to cause it to 
lose caste as an official pamphlet. 


The officers of the Corporate Fiduciaries 
Association are Edward L. Bigelow, pres- 
ident; David H. Howie, vice president; 
James C. Donahue, treasurer; and Harold 
B. Driver, secretary. 


TRUSTS and ESTATES—Dec. 


Lloyd’s Bank Trust Staff In 


War Quarters 


Except for a skeleton staff left at Thread- 
needle Street, the executor and trustee de- 
partment of Lloyd’s Bank, Ltd., of London, 
England, has been functioning at Ewhurst 
Place, “somewhere in Surrey.” 

In a pastoral atmosphere, the new quar- 
ters are situated a mile from the nearest 
village, well away from the road on exten- 
sive grounds abounding in trees and shrubs. 

The staff of about 90 men and 70 women 
work in two large huts erected on the 
grounds and sleep in bunks in the house. 
Visits to families are restricted to week- 
ends, but to offset this and other discom- 
forts and “inconveniences” there is no run- 
ning to catch trains, no telephone, and above 
all, fresh air instead of city dust and an 
absence of the war atmosphere with its city 
air-raid threats. 

In addition to normal trust department 
work, there are many other jobs to be done 
by the staff which include fire duty, wash- 
ing, stoking, and cleaning, as, except for 
cooking, they must run the estate. 

An entertainment committee has erected 
ping-pong tables and net-ball posts, while 
younger members have taken to football. 
Neighbors placed tennis courts at the dis- 
posal of the staff. 

In true English spirit, the signs of nor- 
mal home life have been introduced. Here 
and there rugs and similar luxuries are ap- 
pearing to modify the bare shell of the 
house, while a kitten acquired from the vil- 
lage completes the domestic scene. 

Despite the cramped and primitive con- 
ditions and the considerable amount of 
housework, the department organization has 
become well adapted, as probably the first 
instance of a pastoral trust company. 
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Lloyd’s..Staff Moves In 
Courtesy ‘The ‘Dark Horse’ 





Recent Fiduciary Law in New Jersey 


ECISIONS under the 1937 New Jer- 

sey statute (R. S. 3: 16-17, 18) 
authorizing the Court of Chancery, 
where by reason of a change in condi- 
tions the objects of a trust may be de- 
feated by compliance with existing lim- 
itations upon eligible investments, to 
authorize other investments including 
common and preferred stock, were dis- 
cussed by Waldron M. Ward, Esq., of 
Newark at the recent Mid-Year Trust 
and Banking Conference, New Jersey 
Bankers Association. 


In addition to Reiner v. Fidelity 
Union Trust Co., Morris Community 
Chest v. Wilentz, In re Riker and In re 
Griggs, previously reported in the mag- 
azine,* Mr. Ward referred to Bliss v. 
Bliss, 126 N. J. Eq. 308, which denied 
an application under the statute. In the 
case of In re Ward, 121 N. J. Eq. 555, 
606, executors were held liable in their 
capacity as trustees by reason of the 
acceptance of stocks in payment of a 
pecuniary trust legacy, although the 
statute relating to continuance of orig- 
inal investments was applicable. 


On the increasingly important and dif- 
ficult matter of apportionment of divi- 
dends, Mr. Ward said: “New Jersey, in 
the well known Lang case, adopted what 
was known as the Pennsylvania rule, but 
seems to have carried it perhaps to an 
extreme. There are few states which 
apportion ordinary dividends, and Penn- 
sylvania has expressly refused to do so 
(In re Knox’s Estate**).” 


As to treatment of proceeds of, or in- 
come from, foreclosed real estate, Mr. 
Ward mentioned Hudson County Na- 
ional Bank v. Woodruff, 122 N. J. Eq. 
444, and 123 id. 585, and Fidelity Union 
Trust Co. v. Murphy,*** stating that 
these cases had left open certain ques- 
tions which had received fuller consider- 


*See, respectively, Oct. 1939 Trusts and Estates 
467, Feb. 1939 id. 272; Nov. 1938 Trust Companies 
634, and March 1939 Trusts and Estates 401. 


**See Feb. 1938 Trust Companies 260. 
**#See Sept. 1939 Trusts and Estates 378. 


ation in the courts of New York and 
Pennsylvania.* 

A decision of importance in connection 
with income tax returns for decedents 
made, as required by statute, on an ac- 
crual basis, is Coward v. Commissioner, 
39 B. T. A. No. 165, which held that tax- 
payer might deduct, in income tax re- 
turn, real estate taxes for 1934 paid by 
her on properties purchased in 1933, 
after October 1. ‘The decision is con- 
trary to a ruling of the Commissioner. 

In re Gemmell, 123 N. J. Eq. 315, in- 
volved a transfer in contemplation of 
death, subject to the inheritance tax, 
and propounded important questions as 
to the application of the statute to pro- 
ceeds of life insurance policies. In Mar-’ 
tin v. Bird, 126 N. J. Eq. 206, insuffi- 
ciency of the personal estate was held 
an insufficient defense to a proceeding 
to enforce personal liability for unpaid 
taxes against the executors, the court 
stating that lands specifically devised 
could have been sold to realize funds. 


Allocation of inheritance taxes was the 
subject of the following recent decisions 
discussed by Mr. Ward: Rippel v. King, 
126 N. J. Eq. 297; Commercial Trust 
Co. v. Millard, 122 N. J. Eq. 290; Gaede 
v. Carroll, 114 N. J. Eq. 524; Fidelity 
Union Trust Co. v. Hall, 125 N. J. Eq. 
419; and Fidelity Union Trust Co. v. 
Suydam, 125 N. J. Eq. 458. 

Reference was made by Mr. Ward to 
Chapter 134, Laws of 1939, revising the 
basis for commissions on estates, both 
as to income and corpus. An important 
provision is that fiduciaries “may take 
such income commissions as of the time 
or when the income was or is received by 
them without allowance thereof by the 
court.” 


On accounting matters, R. S. 3: 10-23 
now confers jurisdiction upon the Or- 


*In re Chapal, see Feb. 1936 Trust Companies 
240; In re Otis, see Dec. 1937 id. 763; In re 
Crimmins’ Estate, 159 Misc. 499; In re Wilson’s 
‘Estate, 167 id. 758; In re Nirdlinger’s Estate, 
July 1938 Trust. Companies 121. 
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phans’ Court and Prerogative Court over 
the accounts of trustees under inter 
vivos trusts. In a recent decision, In re 
March,* it was held that the failure to 
appoint a guardian for an infant inter- 
ested in an accounting does not render 
the decree subject to vacating on that 
ground alone. 


Mr. Ward concluded with an analysis 
of the several statutes passed at the 1939 
session, designed to enforce probate of 
wills of, and grant of administration on 
intestate estates of, New Jersey resi- 
dents, in the New Jersey courts, as well 
as the administration thereof under the 
legal supervision of New Jersey coun- 
sel.** He questioned the power of the 
legislature to impose the conditions in 
Chapter 139 on the validity of wills rel- 
ative to real estate. Moreover, he point- 
ed to the serious difficulties which can 
arise where there is a close question as 
to whether the decedent was a resident of 
New Jersey or another state. Problems 
under these new laws are most likely to 
arise in cases in which a New Jersey 
resident has been engaged in business 
in a neighboring state, or in which he 
has named a foreign corporate fiduciary. 


“There are many instances,” Mr. Ward 
remarked, “in which the State receives 
substantial inheritance taxes upon the 
estates of residents whose business in- 
terests or investments are located in New 
York or Philadelphia, and the State can 
ill afford to take a narrowly provincial 
attitude toward the administration of 
estates by those whom the testator judges 
to be best qualified for and to whom 
he has committed the responsibility.” 


_*See July 1939 Trusts and Estates 121. 


**See Aug. 1939 Trusts and Estates 191 (parti- 
cularly Ch. 139, 121, 122, A. B. 258). 
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Cooperation for Service 


The relationships between New Jersey 
corporate fiduciaries and members of the 
Bar have been so entirely satisfactory to 
the latter since their Statement of Principle 
was adopted in 1933, that they have entered 
into a similar procedure with Realtors, re- 
ported Allen B. Endicott, Jr., president, 
New Jersey Bar Association, at the recent 
Mid-Year Trust and Banking Conference 
of the New Jersey Bankers Association. 
The conflict theretofore existent has almost 
disappeared, he stated, and thus far every 
decision of the conference committee of 
bankers and lawyers has been unanimous. 


The most vivid lesson from the depression, 
which Mr. Endicott has gained, is that “the 
business of banking and the practice of law 
should be regulated in such a manner that 
the franchise can be exercised only by those 
competent to perform their several func- 
tions. Our professions enjoy and depend 
upon the confidence of the public. We oc- 
cupy a position of public trust, and I am of 
the opinion that ‘Government’ should exer- 
cise the greatest care before granting the 
banking charter or licensing the lawyer, to 
see that the candidates possess the neces- 
sary qualifications, and that there is an 
actual need for additionai lawyers or banks. 


“Trust business will be effected. by that 
resentment which resulted from the diminu- 
tion of beneficiaries’ income,” Mr. Endicott 
declared. “There is an urgent need for the 
continued betterment of public relations. 
Campaigns for this purposes are an excel- 
lent investment and of vital importance to 
future trust business.” 


The most satisfactory form of fiduciary 
representation, according to Mr. Endicott, 
is the appointment of an institution and 
“one, personally interested, individual.” He 
believes that most lawyers are convinced 
of the desirability of the corporate fiduciary. 
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Suggested Banking Legislation 


ONSULTATION and exchange of views 
by legislators and bankers can but be 
wholesome and helpful in formulating pol- 
icies which vitally affect both banking oper- 
ations and the national welfare. All of 
us gladly acknowledge the credit which is 
justly due to bankers for contributions 
made by them to our prosperity and pro- 
gress. Bankers should not fail to recognize 
the accomplishments of statesmanship ex- 
pressed in banking legislation as well as in 
measures designed to meet other problems 
of government. 


I should like to see the Federal Reserve 
System so organized and administered that 
no bank could afford not to be a member 
of it. The great powers of the system 
should be devoted to the stabilization of 
our economic structure and to safeguard- 
ing the nation against recurring periods 
of inflation and deflation with all their 
resulting demoralization and distress. 

Of course, it is desired that the govern- 
ment terminate all agencies and activities 
that involve the Federal Treasury in the 
support of private business or that enter 
into competition with legitimate private 
business. But this can only be accomplish- 
ed by the resumption of normal banking 
activities and an enlarged measure of ser- 
vice by our Federal Reserve System. This 
is the common task of legislators and bank- 
ers. 

In the light of our experience I think 
we may safely and prudently enlarge the 
measure of protection afforded by the Fed- 
eral Deposit Insurance Corporation. It 
has been demonstrated that insurance of 
individual depositors in the amount of 
$10,000 could have been carried without 
appreciably increasing the burden upon the 
Corporation and without any additional as- 
sessments upon participating banks. This 
step should be taken in order that the 
Corporation may render a larger measure 
of protection and a greater service to the 
banks. The records show that the Corpor- 
ation has accumulated a surplus of $135,- 
000,000. in excess of its capital. This would 
seem to justify considering some reduction 
in the assessment of participating banks. 

The Postal Savings Act was passed as 
a measure of protection to small depositors. 
The establishment of the Federal Deposit 
Insurance Corporation has removed every 
reason for the Postal Savings law. There 
are now in the Postal Savings System a 
billion and a quarter deposits that are 
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withdrawn from normal usage. In a cer- 
tain sense these deposits are_ sterilized. 
Proper legislation should be passed to rem- 
edy this situation. 

—Henry B. Steagall, Chairman of House 
of Representatives Committee on Banking 
and Currency, in address before Mid-Year 
Trust and Banking Conference, New Jer- 
sey Bankers Assn., Nov. 16, 1939. 


——<$_oQ———_—_—__—. 
Social Security and Pensions 


Benefits payable to bank employees under 
the Social Security Act are not adequate, 
in the opinion of Frank W. Sutton, Jr., pres- 
ident, First National Bank, Toms River, 
N. J., speaking at the Mid-Year Trust and 
Banking Conference, New Jersey Bankers 
Assn., last month. “If we are to solve our 
problem of superannuated employees, the 
social security benefits must be supplement- 
ed,” Mr. Sutton stated. 


“To ignore the problem can leave us with 
only an increasingly difficult problem in the 
future. Most of the larger institutions 
now have their own pension plans, which 
they are readjusting to make possible a 
benefit to the employees equal to the pen- 
sion formerly paid under their own pension 
plan,” declared Mr. Sutton. 


ee 


Speculative Optimism 


Caution against speculative optimism of 
increase in business prosperity based upon 
anticipation of large war orders, and 
against ill-considered price advances by in- 
dustrial producers and strikes and demands 
by labor unions was voiced by Dr. Willard 
E. Atkins, chairman, Department of Eco- 
nomics, New York University, to the Mid- 
Year Trust and Banking Conference, New 
Jersey Bankers Association, at its recent 
meeting. 

“Of great importance are the price pol- 
icies of business men and the wage policies 
of the trade unions,” Dr. Atkins stated. 
“Whatever strength there is in the domestic 
factors making for recovery can be quickly 
dissipated by ill-considered price rises, by 
unwarranted speculative accumulations of 
inventories, by strikes and demands for 
higher wages. Whether or not the war later 
on develops a far-reaching stimulus, our 
economic recovery will be sounder, more 
enduring, if business men and workers alike 
count upon an expanding volume at present 
price levels to give them increased profits 
and increased real earnings.” 









Notes from A. B. A. Regional Conference 


ERMING the nation’s system of unit 

banks the “bloodstream of business,” 
Giles H. Miller, president of the Vir- 
ginia Bankers Association, and vice 
president and trust officer, Lynchburg 
National Bank & Trust Company, Lynch- 
burg, Va., told the Southern Regional 
Conference of the American Bankers 
Association, meeting in Richmond, Va., 
early in December, that any disruption 
in the flow of banking funds into legiti- 
mate enterprises has a disastrous effect 
on the business of the country. 


“It is inconceivable that this system 
of American business could have been 
built up, or could be maintained without 
the aid, counsel, and cooperation of 
banks. Banks are absolutely indispens- 
able, not only to big and small business, 
but also to the laboring man, the house- 
wife, and to millions of plain Ameri- 
cans,” Mr. Miller declared. 


“The banks are rendering valuable 
services in their Trust Departments. 
Under the guidance of experienced Trust 
Officers and Trust Committees of season- 
ed business men, and with the further 
safeguard of examinations by the super- 
visory authorities, millions of dollars 
have been invested and conserved and 
eventually passed on to the final bene- 
ficiaries.” 


Government Fiscal Policies 


OW interest rates paid on savings 

accounts and investments and the 
inability of business to attain a last- 
ing revival are due to “easy money” 
policies of the government and over- 
regulation of business, declared William 
S. Elliott, president of the State Bank 
Division of the American Bankers Asso- 
ciation, and president of the Bank of 
Canton, Canton, Ga. “The results of 
such a policy are no less positive and 
severe because the policy was well-in- 
tentioned and remedial in purpose,” he 
said. “It was thought that cheap money 
would stimulate business and low rates 
of interest would banish the depression. 
It has not done anything of the kind. 
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“Easy money has not inspired a busi- 
ness revival. Men do not borrow money 
for private business merely because it 
is cheap. Money that cannot be used 
profitably is high at any price. When 
business is active and the businessman 
confident as to the future, a reasonable 
rate of interest will be paid without 
question.” 

Turning to the relationship of interest 
rates and business revival, Mr. Elliott 
remarked: “The logical, certain source 
for increased earnings and rising inter- 
est rates lies in a widespread revival of 
business. Such an upturn must follow 
a rebirth of confidence in the future of 
business. Then the dependable man will 
borrow for prospective needs and busi- 
ness expansion. Interest rates will rise, 
consumer buying will increase and un- 
employment drop to a normal level. 


Greater Banking Efficiency Needed 


HE increasing usefulness of the 

country’s banks and a broadening of 
the public services they perform are de- 
manding even greater efficiency in their 
operation and management, L. W. 
Bishop, cashier of the State-Planters 
Bank & Trust Company, Richmond, Va., 
told the Conference. Greater efficiency 
can be brought about only through a 
more intensive coordination of banking 
personnel and new developments in bank 
machinery and bookkeeping equipment, 
Mr. Bishop stated. 


“The combination of decreasing in- 
come, increasing expense, and entrance 
into the mass production field has tend- 
ed to focus our attention upon costs— 
upon the organization of our men and 
machines. Out of it should come and 
will come more efficient bank methods 
and further broadening of useful ser- 
vices which will embrace a greater and 
greater cross-section of our people,” Mr. 
Bishop declared. 

He expressed himself as favoring the 
improvement of mechanical banking 
equipment designed to centralize and 
simplify bookkeeping and to facilitate 





easy keeping of records for bank custo- 
mers. These new developments, he ad- 
ded, are most serviceable when coordin- 
ated with more efficient treatment of 
personnel matters. 


Broader Scope for Banking Services 


NCREASED efforts by banks to 

broaden the scope of their public ser- 
vices and to intensify good customer re- 
lations was urged by S. H. Fifield, assis- 
tant vice president of the Barnett Na- 
tional Bank, Jacksonville, Fla., and pres- 
ident of the Financial Advertisers As- 
sociation. Mr. Fifield declared that 
every bank should analyze the particular 
banking needs of its own territory, use 
the analysis of local economic and busi- 
ness factors as a basis upon which to 
build a two-fold program of public ser- 
vice and customer relations. The pro- 
gram should be placed in effect within 
the bank in its transactions with custo- 
mers, and outside the bank by making 
known the services which it performs, 
he added. 


He stressed the importance of em- 
ployee education and training through 
study courses, employee working man- 
uals, and group meetings of bank em- 
ployees for discussions of customer re- 
lations. 


Turning to relationships with the 
public outside the bank, Mr. Fifield 
placed these contacts in three separate 
groups. The first of these is paid ad- 
vertising, and the most important quali- 
fication of good advertisements for bank- 
ing services is that they must be de- 
signed to fit a definite local need without 
being too general. Second, individual 
contacts through a bank officer, who ex- 
plains in detail to businessmen the ser- 
vices of his bank, are of outstanding 
importance. Third, banks should inform 
their local newspapers whenever their 
activities are of general public interest 
and therefore of news value, Mr. Fifield 

vated. 


Prevent Inflation 


ANKERS were urged to do their 
part in checking a “runaway in- 
flation” which could result from the war 
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in Europe, by E. 8S. Woolscy, vice presi- 
dent of the Louisville Trust Company, 
Louisville, Ky. 

“There is no better al for which 
banking may strive, «urd is striving, 
than that in being loyal to, and fighting 
militantly for, our banking system as it 
exists today, we shall present no threats 
to other elements of our economic and 
social life; that we shall look after our 
own interests with meticulous care, but 
at the same time we shall have some- 
thing to give to others,” Mr. Woolsey 
asserted. 


The Legislative Outlook 


HE study to be conducted by the 

Senate Committee on Banking and 
Currency, of which Senator Wagner is 
Chairman, no doubt will include the 
proposals to concentrate banking super- 
visory powers in a single Federal 
agency, the further extension of Fed- 
eral control of banking, and indirectly, 
the abolishment of state banks and the 


ee Ts 


NE a ee eT 





Complete trust 
facilities—plus_special- 
ized organization—plus 
long fiduciary experi- 
ence. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


end of the dual banking system, stated 
A. L. M. Wiggins, Chairman, Commit- 
tee on Federal Legislation, American 
Bankers Association and President, 
Bank of Hartsville, Hartsville, S. C. 
The bill by Senator Brown to abolish 
the office of Comptroller of the Cur- 
rency and transfer the duties largely 
to the FDIC will likely remain in sus- 
pense until the Wagner study is made. 

A plan of the Board of Governors of 
the Federal Reserve System contem- 
plating the creation of an industrial 
credit corporation to be a component 
part of the Federal Reserve System, is 
substantially embodied in a new bill 
by Senator Mead, Mr. Wiggins report- 
ed. The Board of Governors would be 
authorized to supervise and regulate 
the operations of the corporation. The 
powers of the Corporation would in- 
clude the authority to make loans to 
business and industry and to purchase 
the obligations and preferred stock of 
such enterprises up to one million dol- 
lars. Such loans and purchases could 
be made directly by the corporation, or 
in conjunction with banks and other 
financing institutions. The Corpora- 
tion would also be authorized to insure 
banks against losses on loans up to 
$25,000 made for any business purpose. 
A new wedge for Government owner- 
ship of business and industry is pro- 
vided through the authority to pur- 
chase preferred stock, Mr. Wiggins 
stated. iis 

A number of bills amending the Fair 
Labor Standards Act were introduced 
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during this year’s regular session of 
Congress. A fair estimate of the legis- 
lative probabilities at the present time 
is that changes will be made in the 
Wage and Hour Law by the next Con- 
gress that wil! at least make the appli- 
cation of the law more flexible in the 
case of salaried employees. 

Bills pending in the House and the 
Senate, which would amend the laws 
relating to the Federal savings and 
loan associations, the Federal Savings. 
and Loan Insurance Corporation, and 
the Federal Home Loan Banks, would 
broaden the investment and mortgage 
lending powers of these institutions and 
modify the insurance of their share ac- 
counts to such an extent that, when 
considered with the liberal charter pro- 
visions under which they operate, they 
would become to all intents and pur- 
poses a third banking system, said Mr. 
Wiggins. The Committee on Federal 
Legislation have suggested certain 
changes and additions to the bills which 
it is believed will clarify and strengthen 
the existing law and thereby meet the 
purpose of the proponents. 

National banks and state member 
banks of the Federal Reserve System, 
as the result of being brought under 
the Social Security Act on January 1, 
1940, should immediately apply for em- 
ployer’s identification numbers and 
should also see that each employee ap-- 
plies for a Social Security account num- 
ber. Wage records must be maintain- 
ed with respect to each employee con- 
taining the information prescribed in 
the regulations of the Internal Revenue 
Bureau. 

Specific suggestions on twelve points 
developed by the Association’s Subcom- 
mittee on Taxation have been formally 
presented to the Treasury. The prin- 
cipal ones relate to the gains and losses 
on sales or exchanges of bank assets, 
the restoration of the exemption from 
the gift tax of small gifts in trust with 
appropriate safeguards against tax 
evasion through the device of multiple 
trusts, and the restoration of the per- 
sonal exemption for trusts, Mr. Wiggins. 
reported. 





Fiscal Policies and Taxation 


MARRINER S. ECCLES 
Chairman, Board of Governors, Federal Reserve System 


HE Reserve System is no longer an 

experiment. It is an established in- 
stitution that is vital to the functioning 
of our economy. Inevitably the System 
has often been a target for political at- 
tack because it is a convenient scapegoat 
when the economic machine gets into 
trouble. This is in large part because 
of the persistent, but erroneous, belief 
that we can produce and maintain pros- 
perity simply by pulling a few monetary 
and credit levers. 

The Reserve System has proved cap- 
able of rapid adaptation to a world sud- 
denly transformed from peace to war, 
and from a gold basis to a managed cur- 
rency basis. During the Twenties the 
leading nations, ourselves included, un- 
dertook to reestablish the economic 
premises and practices of pre-war con- 
ditions, without appreciating that the 
conditions had been radically altered. 
We had emerged as a creditor nation, but 
we continued to behave like a debtor na- 
tion. As we discovered too late in the 
Twenties, the gold standard could neither 
save us from nor rescue us once we were 
plunged into economic disaster. 

My personal view is that our country 
would be far better off if, so far as 
possible, foreign purchases were to be 
paid for out of the sale of their goods in 
this country and out of the proceeds of 
the liquidation in this country of Amer- 
ican securities held by foreigners rather 
than through further acquisitions of for- 
eign gold and silver for which we have 
no present or prospective use, because 
they would only increase the present un- 
precedented volume of unused excess re- 
serves and deposits of the banking sys- 
tem. Even the present volume of excess 
reserves, if used as a basis for credit 
expansion, would create a dangerous in- 
flationary situation entirely beyond the 

From address at the 25th Anniversary of the 


opening of the Federal Reserve Bank of St. Louis, 
November 9, 19389. 


. be built upon this enormous base. 


present powers of the Federal Reserve 
to control. We do not need a further 
increase of our supply of bank deposits 
or currency. What we do need is a 
more effective use or turnover of our 
existing money supply. 

We have today more than $5) billions 
of excess reserves among member banks, 
a figure never before approached, and 
the prospects are that it will continue to 
grow. A credit expansion of fully $30 
to $40 billions could, in theory at least, 
Now, 
you cannot have such vast stocks of po- 
tentially loanable funds pressing upon 
the market, and such a volume of in- 
vestment funds as has been and still is 
accumulating without having interest 
rates at extremely low levels. The pre- 
sent volume of excess reserves, large as 
it is, is $2% billions less than it would 
have been if the Reserve Board had not 
increased reserve requirements by using 
most of the authority granted in the 
Banking Act of 1935. 


I do not favor high interest rates at 
the stage of recovery so far reached or 
while we have a large volume of unem- 
ployment and unused resources. I favor 
relatively low interest rates as a con- 
tinued encouragement to capital expend- 
itures, including housing, and as a means 
of keeping down costs and stimulating 
consumption. But I am convinced that 
it is essential for the monetary author- 
ities to be in a position to influence the 
availability and cost of credit in order 
to discharge their proper responsibilities. 

I would not expect interest rates to 
rise and maintain levels that are higher 
than has been the average over the 
period in which we have had the com- 
bined effect of heavy excess reserves and 
slack demand for credit and for funds 
for new investment. In my judgment, 
the time is here, if it is not overdue, to 
take certain steps that will increase 


665 





666 


domestic consumption, diminish the pres- 
sure of idle funds on the investment 
markets, and begin to close the gap be- 
tween Government income and outgo. 
My longer objective would be to sustain 
existing investment and pave the way 
for as much new investment as can be 
profitably undertaken. That is in the 
interest of the banking system, the in- 
surance companies and all other fiduciary 
institutions—looking beyond them, it is 
to the interest of all those whose savings 
are at stake. 

In my opinion, we should follow the 
unpopular, but necessary, course of im- 
posing additional taxation in order to 
meet the added costs of our armament 
program and to reduce the deficit, with- 
out sacrificing the low income groups 
whose sustained and increasing purchas- 


ing power is needed to sustain and in- . 





NEW HOME OF THE FLORIDA NATIONAL BANK 
& TRUST CO. AT MIAMI 


The new $2,500,000 Alfred I. du Pont Building, 17 
stories in height, on the former site of the Halcyon 
Hotel, in which the bank opened its new quarters on 
the second, third and fourth floors, with ceremonies 
and music. One of the many features of the building 
is that provision has been made for any kind of 
weather. The 17-story skyscraper is overweighted 
with steel to withstand a wind velocity of approxi- 
mately 225 miles per hour. Its Diesel motors can 
develop four times as much electric current as is 
needed for ordinary requirements. 
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crease production. The time has ar- 
rived when additional revenue should be 
derived from the intermediate income 
groups. We should also consider increas- 
ing the normal income tax of corpora- 
tions and revision of the inheritance tax, 
particularly a reduction of the present 
exemptions, to help pay for an increased 
armament program. 


Investment Program 


Examiners take the following factors into 
consideration in analyzing the investment 
portfolios of banks: 


Is the list well diversified as to classes of 
bonds and maturities? 

Does it have a reasonable proportion of 
highly liquid securities? 

Are the issues actively traded in for profit 
to an unusual extent? 

If so, is a high standard of. quality main- 
tained? 

Any speculative tendencies, such as efforts 
to obtain high yields? 

Are competent advisors consulted? 

Any definite policy as to quality or class 
of investments? 

Are purchases and sales approved by di- 
rectors? Do the minutes reflect such 
action? 


How does the Investment Committee func- 
tion? How often does it convene? 

Do officers submit recommendations pe- 
riodically relative to issues to be in- 
cluded in the “approved list?” 

Are recommendations from qualified 
sources, such as correspondent banks, 
well recognized brokers, statistical or- 
ganizations, etc., considered? 

Is list priced and verified regularly ? 

What provision is made to cover depre- 
ciation? 

Are sub-standard issues and defaulted se- 
curities receiving attention? 

Are proper safeguards exercised relative 
to orders placed for the purchase or sale 
of securities at stated prices (“G. T. 
C."s)? 

It is my personal opinion that the most 
constructive thing that any group of super- 
vising authorities can do is to insist upon 
banks adopting a written investment pro- 
gram which should be approved by the board 
of directors, entered in the minutes of the 
bank, and reviewed constantly. 

—C. S. Young, vice president, Federal Re- 
serve Bank of Chicago, in address before 
Fourth Conference on Banking, Univ. of Il- 
linois, Nov. 1939. 





Mortgage Money and Interest Rates 


OW interest rates in theory sound 

very plausible but too low a rate is 
very apt to have an effect just the oppo- 
site of that visualized by its proponents. 
We must recognize that in cheap money 
there are serious disadvantages to the 
very people who benefit from low inter- 
est rates. The danger is that the supply 
of mortgage money will disappear and 
there will be little or no money for con- 
struction loans. Some of our great 
sources of mortgage money, many of 
whom were large buyers of F.H.A. 5’s, 
are not taking the 4%s. It is all very 
well to say that interest rates should be 
2%, 3 or 3% percent. But it is something 
else again to interest investment capital 
in mortgages at that return. 

Many people appear to be under the 
impression that the F.H.A. makes mort- 
gage loans and that the interest charged 
on F.H.A. mortgages is all net. This is 
not the case. The F.H.A. actually is an 
insurance company set up under govern- 
ment auspices to insure the payment of 
the mortgage in the event of default by 
the borrower. 

The computation, collection, account- 
ing and handling of these payments every 
thirty days give rise to very material 
expenses that must be taken out of the 
interest paid by the borrower. 

A mortgage once purchased for in- 
vestment cannot be put away in a safe 
deposit box and “forgotten.” The in- 
vestor must be constantly on the alert to 
see that taxes and assessments on the 
property are paid, that ample fire, wind- 
storm and other insurance is kept in 
force and not allowed to lapse, that the 
buildings are kept in reasonable repair, 
that the F.H.A. insurance premiums are 
paid promptly, that the borrower makes 
his monthly payments promptly and 
many other matters are attended to. 


Comparison of Yield 


Take the 444% interest from a mort- 
gage, deduct the cost of setting up the 
necessary records, the cost of servicing 
and supervision, and the income and 


other taxes payable. At a maximum 
there is little, if any, more than 3% net 
interest before providing for the per- 
sonal property or mill tax. There is little 
inducement in the differential between 
this net interest and the yield upon high 
grade bonds to attract investors to mort- 
gages with the inherent problems of 
managing mortgage investments and 
their lack of liquidity. 

Low interest rates have already forced 
the banks to pay little or no interest on 
thrift accounts; savings banks pay 
around two percent, and they cannot con- 
tinue to pay 2% with only 3% net yield 
on mortgages. Pretty soon the public is 
going to say “Why save our five cents 
worth? The banks don’t pay enough in- 
terest—let’s spend it.” When enough 
people do that there will be no mortgage 
money. 

The average savings account and 
life insurance investment of the country 
at large is somewhere around $500. or 
thereabouts, and that the average home 
mortgage is between $3,000. and $4,000. 
The majority of the beneficiaries of life 
insurance and savings accounts are 
women and children. The vast majority 
of those paying interest on mortgages 
are men and wage earners. We hear lots 
about the poor widow struggling to keep 
her home and that she needs lower in- 
terest rates—but how much do we hear 
of the many, many widows, children, old 
folks, invalids and others struggling 
along because they now get only 2% or 
less on their life savings which were put 
aside in better years. If these averages 
are correct, there are six or eight people 
seriously injured whenever one person is 
helped by reducing the interest on his 
mortgage. 

New home construction is sorely need- 
ed in the United States today. It should 
be encouraged rather than hampered. It 
has been showing signs of picking up 
this year and everything possible should 
be done to help it become stronger.— 
Philip W. Kniskern, President, First 
Mortgage Corporation, Philadelphia, Pa. 
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Developing Trust New Business 





Co-Operative Advertising 


<4 IVE extra smokes per pack” 

might prove very effective in pro- 
moting sales of cigarettes, but it does 
not supply a rule to be applied in trust 
advertising. In the first place, trust 
service is not “laboratory tested” nor is 
it a commodity to which a competitive 
advertising campaign can be put to 
use. 


With a given commodity the attitude 
of the buying public seems to be that 
they will try anything once. Thus the 
chart line indicating sales, over a pe- 
riod, will reflect the results of well 
planned advertising. 


However, people more often than not 
are apt to become skeptical when an 
attempt is made to sell them a service. 
Generally, they look upon any type of 
service as something which they are 
getting for nothing and the natural re- 
action is that it sounds too good to be 
true. Let us, theoretically at least, 
make the old test of trying to sell twen- 
ty dollar bills on a street corner at less 
than their face value. There would be 
few takers and sooner or later the man 
in the white coat would roll up in his 
wagon and carry us away. On the other 
hand, let some outsider loudly proclaim 
the fact that we actually are selling 
what we represent and our entire stock 
would be disposed of in short order. 


Aid from the Consumer 


If manufacturers or retailers of na- 
tionally advertised products were 
obliged to pay commissions on all sales 
of their merchandise to the individual 
directly responsible therefor, probably 
five out of every ten persons in the 
country would benefit through substan- 
tially increased incomes. In our every- 
day contacts there is usually some item, 
whether of household use, personal 
adornment or otherwise, which we bring. 
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to the attention of others, thereby creat- 
ing a potential buyer for that item. 


People naturally are more reluctant 
to discuss their financial affairs and al- 
though it is not unusual to have some 
one suggest that we try this or that 
cigarette, we never hear them say, “I 
just created a trust fund with the First 
Trust Company, why don’t you?” If 
such “satisfied customer” co-operation 
were possible, the new business prob- 
lems of capable trust institutions would 
be solved. 


Educating the Public 


Through the media of advertising, 
attempts are being made to enlighten 
the public on the subject of corporate 
fiduciary service. If, however, a pros- 
pective trustor learns the value of this 
service through advertising, he is likely 
to go to his own bank where he is al- 
ready acquainted with its officers. Ob- 
viously, from the standpoint of the 
space-buyer, the advertising was inef- 
fective as it tended only to direct bus- 
iness to another bank which did not 
pay a share of the cost. 


Many banks have stressed the impor- 
tance of their special skill and exper- 
ience in administering estates and 
trusts as a splendid reason for naming 
them to act under wills and living trust 
agreements. This has made them a 
target for the surrogates who, when 
surcharging them, have adopted the at- 
titude of the late Will Rogers, when he 
said “All I know is what I read in the 
papers.” 

Trust companies have a story to tell 
which they must relate effectively with- 
out hope of aid from the user.* In the 


absence of such outside support, what 


*Except in special situations, such as that fur- 
nished by the will appointments of prominent 
people. 








better means could they use than to 
join together and tell the story in 
chorus. Certainly a group of voices 
carries more volume and is more easily 
heard than only one. Furthermore, 
there will be more listeners to a story, 
not of the qualifications of a particular 
bank to act in a fiduciary capacity, but 
of the type of service which can be 
rendered by any bank having trust 
powers. ; 


Community Advertising 


In Canada, twenty-seven trust com- 
panies conducted a joint advertising 
campaign which proved highly success- 
ful, while in Washington, D. C., eigh- 
teen institutions similarly advertised 
as a group with the result that one com- 
pany alone had its trust principal in- 
creased by twenty-five percent even 
within the twelve months immediately 
following the campaign. The basis of 
contribution was determined in each 
case by the total resources of the bank. 
Disagreement on the part of some of 
the banks as to the material used from 
time to time caused the abandonment 
of this operation, although the results 


Current Trust Advertising 


Ir IS your privilege—and one that should be 
exercised — to provide for the distribution of 
your property in the manner desired. 

Your neglect in preparing a Will, or having an 
old Will revised can easily defeat your intentions. 
However, to be sure that every legal requirement 
is included, enlist he services of your attorney. 
Come in for a conference with our trust officers. 
They will be glad to outline the advantages of 
this bank acting as Trustee of your estate. 


ForrWorim NATIONAL 
Bank 








of the thirteen-week period more than 
justified the attempt: Had the entire 
campaign been delegated to one capable 
executive, it is doubtful that such dif- 
ferences of opinion would have arisen. 


All over the world there are to be 
found groups working together for the 
furthering of some common interest and 
it is through organized effort that the 
high standards of trust practice will be 
strengthened. Group, or co-operative 
advertising will bring together various 
trust companies in their mutual desire 
to justify the faith of the public in the 
idea of expert fiduciary service. It will 
also answer the problem of effecting 
economies with no lessening of the 
amount of advertising in consideration 
of the 1940 budget. 





ETHER we like it or 
not, we're going up with 
the big balloon, Taxa- 

tion. Every year, it soars to new 
heights. Every year, the ascension is 


able tax savings which, in many cases, 


Jess pleasant. 
UP! ‘rangement which may conserve as 
UP! much as one half your capital. It pro- 
vides methods for reducing today's 
UP! large inberitance taxes with such long- 
But up it goes! range plans as living trusts and gifts. 
Taxation cannot be shot down, pulled pera tins 


down, nor wished down. It simply 
mounts its course. But if some of us 
don’t fancy the ride or can't stand 
Sa 


In complete confidence and without . 
obligation, you and your lawyer are 
invited to discuss the affairs of your 
estate with the Customers’ Service 
Department or a Trust Officer of 
this Company. 


FIDELITY-PHILADELPHIA TRUST COMPANY 


ORGANIZED 1066 


135 South Broad Street 
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“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


Murry Guggenheim 
Copper King—Philanthropist 


In his will dated June 9, 1938, Murry 
Guggenheim, multi-millionaire mine-owner 
and philanthropist, named Guaranty Trust 
Company of New York City, N. Y., sole 
trustee of a $5,000,000 trust and co-trustee 
of the residuary estate. A son, Edward A. 
Guggenheim, is appointed executor. 

The trust'fund is created for the benefit 
of the Murry and Leonie Guggenheim Foun- 
dation, which he and his wife established in 
1929 to provide a free dental clinic for chil- 
dren of poor parents, more than 30,000 of 
whom have since received treatment. 

Mr. Guggenheim, the third of eight sons 
of a Swiss immigrant, was originally en- 
gaged in the importation of lace and em- 
broideries with his father and brothers, but 
in the Eighties the father transferred the 
family interests to the mining and smelting 
of metals. Together, they built up a vast 
family fortune and power through holdings 
in copper, silver, lead and gold mines and 
smelting plants. 


Dr. John Martin Vincent 
Historian 


An estate of approximately $1,000,000 
was left to John Hopkins University by Dr. 
John Martin Vincent, whose will named the 
First Trust and Savings Bank, Pasadena, 
Cal., as his executor. Dr. Vincent retired 
in 1925 with the title of professor emeritus 
after twenty years as full professor in 
European history. Prior to that he had 
served the University in various other 
capacities. 

In his will, Dr. Vincent stipulated that 
the income shall be used for the benefit of 
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the department of history. It is reported 
that this is one of the largest gifts ever 
made to the University. Friends were sur- 
prised to learn of his wealth and it was 
disclosed that he had invested his life sav- 
ings of a few thousand dollars in stock of 
a chemical concern, which since had pyra- 
mided in value. 


Arthur L. Humphrey 
Industrialist 


Arthur L. Humphrey, retired president 
and board chairman of the Westinghouse 
Air Brake Company, and a director of the 
First National Bank, at Pittsburgh, Pa., 
named that institution in his will as co- 
executor of his estate. Farm-bred and 
largely self-educated, Mr. Humphrey’s rise 
to a position as head of one of the country’s 
leading industrial companies, is symbolic of 


-the American tradition. 


After serving in various capacities on 
railroads, he was elected in 1892 to the 
Colorado House of Representatives, serving 
as Speaker during his second term. In 1903, 
he was appointed Western manager of 
Westinghouse Air Brake Company, from 
which time his promotions were rapid. 

During the World War, Mr. Humphrey 
served the Ordnance Department of the 
United States Army as an industrial ex- 
pert. In 1921 he was appointed a member 
of the President’s Conference on Unem- 
ployment. He formerly was a director of 
the United States Chamber of Commerce. 


Chester A. Bolton 
Congressman 


Chester A. Bolton, Congressman and 
former steel executive, named The Cleveland 





Trust Company, Cleveland, Ohio, co-execu- 
tor in his will and sole trustee under living 
trust agreements made prior to his death. 
Mr. Bolton, a member of one of Cleveland’s 
oldest families, was identified with the ship- 
ping and steel industries before turning to 
public service. He was in his fifth term 
as a Republican member of Congress. 


James Simpson 
Utility Executive 


The will of James Simpson disposes of an 
estate estimated at over $4,000,000, the bulk 
of which is to be held by the United States 
Trust Company of New York, as. trustee. 
His son, brother, and attorney are execu- 
tors. 

Mr. Simpson was chairman of the board 
of Commonwealth Edison Company and was 
formerly chairman of Marshall Field and 
Company. He was also a director of sev- 
eral corporations. During the World War, 
he served as civilian aide to the Secretary 
of War for the 6th Corps Area and was 
in France as commander of the American 
Red Cross. 


A. Eugene Michel 
Publicity Aide—Philatelist 


A. Eugene Michel, advertising agent, 
mechanical engineer and philatelist, in his 
will named the Chase National Bank of 
New York, as co-executor. 

He started his own business in 1909 as 
one of the first advertising agents to spe- 
cialize in industrial advertising and contin- 
ued as head of the organization until his 
death. Mr. Michel was noted as a phil- 
atelist and his collection of entires and 
government stationery won the first award 
at the Philatelic Exposition in 1935. 


Sir Charles W. Lindsay 
Blind Philanthropist 


Sir Charles W. Lindsay, who began his 
business career as a sightless piano tuner 
and became one of Canada’s outstanding 
workers for the blind, left a net estate 
estimated at $4,000,000, about one-eighth 
of which will go to charitable and educa- 
tional institutions and hospitals. In his 


will, Sir Charles appointed the Royal Trust 
Company, Montreal, executor. 

He was chairman of C. W. Lindsay & 
Co., Ltd., a musical instrument sales com- 
pany which he founded after having lost 
his sight, and was also an official of nearly 
a score of hospitals and other institutions 
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in Quebec Province and the United States. 
Sir Charles was knighted in 1935 for his 
aid to sightless persons. 


Albert E. Nettleton 
Shoe Manufacturer 


Founder of the firm which bears his name, 
Albert E. Nettleton, a director and mem- 
ber of the executive council of the Syracuse 
Trust Company, Syracuse, N. Y., named 
that institution sole executor and sole 
trustee in his will probated last month. 


Mr. Nettleton first entered the retail 
shoe business, in the employ of his brothers, 
later taking over operation of the company. 
Subsequently, he turned from retailing to 
manufacturing. 


Theodore C. Hollander 
Merchant—Yachtsman 


Theodore C. Hollander, noted yachtsman 
and former executive of the L. P. Heol- 
lander Company of Boston and New York, 
named as co-executor and co-trustee under 
his will, the Boston Safe Deposit and 
Trust Company, Boston, Mass. 

He was with the Hollander store for 
sixty years until his retirement in 1928. 
Since then he had devoted much time and 
money to educational philanthropies and 
young men’s organizations. 

Mr. Hollander owned one of the fastest 
yachts on the Atlantic seaboard, which he 
captained to Nassau each summer, and a 
few years ago sailed to Sweden to become 
a member of the Royal Swedish Yacht 
Club. 


Charles T. Newberry 
Chain Store Head 


Charles T. Newberry, chairman of the 
board of J. J. Newberry Company, operator 
of a chain of more than 480 5 cents to $1. 
stores in 45 States, in his will disposing of 
an estate of about $3,000,000, named Anna 
C. Newberry, John J. Newberry and Wal- 
ter C. Baker, executors. 

Mr. Newberry entered the merchandis- 
ing field in the Woolworth chain, where his 
promotions were so rapid that in 15 years 
he had risen from a clerkship to director 
and member of the executive committee of 
the company. He then joined his brother 
in the newly formed J. J. Newberry Com- 
pany as board chairman, a position which 
he continued to hold until his death. 

For many years an active leader in civie 
affairs of his community, Mr. Newberry 
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was also vice president and director of the 
Tarrytown National Bank and Trust Com- 
pany, Tarrytown, N. Y. 


Adolf Bremer 
Brewer 


The will of Adolf Bremer names as exe- 
cutors and trustees, Edward G., Paul G., 
and Adolf Bremer, Jr. Mr. Bremer was 
prominent both in business and political 
circles and in addition to being president 
of the Jacob Schmidt Brewing Company, 
was director of several corporations, in- 
cluding the American National Bank of St. 
Paul, Minn., of which his brother is board 
chairman. The kidnapping of a son, Ed- 
ward G. Bremer, 37 year-old president of 
the Commercial State Bank, was front-page 
news in 1934. 


William Wallace 
Government Official and Lawyer 


The will of William Wallace recently of- 
fered for probate names as executors, Eliza- 
beth W. Ford and Shirley S. Ford, daughter 
and son-in-law, both of Minneapolis, Minn. 
Mr. Wallace was a senior member of the 
prominent New York law firm of Chad- 
bourne, Wallace, Parke and Whiteside. 

Admitted to the Montana bar at the age 
of 18, he was appointed County Attorney 
for Lewis and Clark County at 21. In 1889 
he was elected to the Montana legislature. 
From 1896 to 1911, he was counsel for. the 
Northern Pacific Railway Company. 

He was appointed Assistant Attorney 
General for the United States, by the late 
President Wilson, a post which he held from 
1913 to 1917. 


Arthur Ronaghan 
Foundation Executive 


Arthur J. Ronaghan, executive vice presi- 
dent of the Hayden Foundation and presi- 
dent and director of the Equitable Trust Co. 
prior to its merger with the Chase National 
Bank, New York, named as executors of his 
will, his widow, Anna Ronaghan, and a 
brother, James P. Ronaghan. 

Mr. Ronaghan devoted most of his time 
to the administration of the $50,000,000 
Charles Hayden estate, of which he was co- 
executor. He was a director of several 
corporations. 


Emily Stone Whiteley 
Author—Historian 


Emily Stone Whiteley, Baltimore author 
and wife of the Belgian Consul General to 
Maryland and Delaware, nominated her hus- 
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band, James G. Whiteley, executor of her 
estate. 


An active party leader, in 1934 she was 
elected a member of the Democratic State 
Central Committee and two years later was 
a delegate at the Democratic National Con- 
vention. 


Mrs. Whiteley was particularly interested 
in Maryland and American history and 
wrote many articles for magazines and 
periodicals. In 1936, she published a book, 


“General Washington and His Aides-de- 
Camp.” 

During the World War, she assisted her 
husband in efforts to aid Belgian refugees, 
for which she was decorated by Belgium and 
later received the personal thanks of Queen 
Elizabeth, mother of the present king. 


Walker Buckner 
Insurance Executive 


Walker Buckner, executive vice president 
of the New York Life Insurance Company, 
in his will dated May 8, 1930, nominated 
his wife, Eva Orton Buckner, sole execu- 
trix and sole legatee of his residuary 
estate. 

Mr. Buckner got his first job with the 
Milwaukee branch of the New York Life 
Insurance Company when he was 14. After 
an apprenticeship of four years as office 
boy and clerk, he was made cashier of the 
St. Paul branch. 


At the age of 20, he was appointed agency 
director and two years later was trans- 
ferred to St. Louis to be agency director 
of the Missouri clearing house. Trans- 
ferred to Paris in 1904, he was active in 
organizing agencies until the outbreak of 
the World War. He successfully conducted 
the company’s retirement from the Eur- 
opean field in 1925 and was made a vice 
president. Mr. Buckner served the com- 
pany for 56 years. 


Frank Merz 
Banker 


Frank Merz, chairman of the board of 
Union Trust Co., Jamestown, N. Y., nomin- 
ated that institution co-executor in his re- 
cently probated will. 


Mr. Merz began his banking career at the 
age of sixteen, with a clerkship in the Chau- 
tauqua County National Bank and twenty 
years later, founded the Union Trust Co. 
He served as president until 1928, when the 
company became an affiliate of the Marine 
Midland Group, at which time Mr. Merz be- 
came chairman of the board. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


San Francisco—J. C. BONZANI has been 
promoted to assistant vice president of the 
Bank of America National Trust and Sav- 
ings Association and transferred to the main 
office. For the past seven years, he has 
been a branch manager. 


DISTRICT OF COLUMBIA 


Washington—JOHN F. SAUL has been 
elected executive vice president of the 
American Security and Trust Company. 
Prior to his affiliation with the trust com- 
pany, Mr. Saul was president of B. F. Saul 
Company, a real estate concern with which 
he had been associated for 21 years. 


MINNESOTA 


Minneapolis—VON E. LUSCHER, former- 
ly with the trust department of the Minne- 
sota Loan and Trust Company, has been 
made manager of the investment depart- 
ment of Northwest Bancorporation, succeed- 
ing the late W. L. Mitten, vice president. 
ARTHUR R. EVANS was appointed assis- 
tant manager. 


NEW JERSEY 


Newark—LAWRENCE C. WARD, JR., 
has been appointed assistant secretary and 
treasurer of the Fidelity Union Trust Com- 
pany, assigned to the bank’s new business 
department. Mr. Ward previously was exe- 
cutive vice president and director of the 
Westfield Trust Company. 


NEW YORK 


New York—A. J. WALTER has resigned 
as president of the Colonial Trust Com- 
pany and has been succeeded by ARTHUR 
S. KLEEMAN, who is also chairman of the 
board. S. SARGENT VOLCK, vice presi- 
dent, was made executive vice president. 


New York—lIrving Trust Company has 
announced the following appointments: 
WILLIAM K. DOGGETT from assistant 
secretary to assistant vice president; F. M. 
ATTERHOLT and HUGH M. MARSH, as- 
sistant secretaries; W. W. COLEMAN, as- 
sistant auditor; CECIL W. BORTON, from 
auditor to assistant vice president and 
ROBERT P. ALLISON, from manager of 
real estate and maintenance to assistant 
vice president. 


New York—FRANK P. GAGE, ANDREW 
P. MALONEY and EDMUND J. NICHO- 
LAS, have been elected trust officers of the 
Manufacturers Trust Company. Messrs. 
Gage and Maloney were formerly assistant 
trust officers, while Mr. Nicholas has been 
associated with the bank’s trust depariment 
for several years, in new business promo- 
tion and estate planning. 

New York—WILLIAM R. YORKSTON, 
trust officer of the Sterling National Bank 
and Trust Company, has been put in com- 
plete charge of the trust department fol- 
lowing the retirement of Herbert M. Ol- 
ney, vice president. 


NORTH CAROLINA 


Concord—CLYDE L. PROPST has béen 
advanced from cashier to vice president of 
the Citizens Bank and Trust Company. 

Raleigh—E. D. LILLEY, has been ap- 
pointed assistant trust officer of the First- 
Citizens Bank and Trust Company. Mr. 
Lilley is a. graduate of the American Insti- 
tute of Banking and has served the Raleigh 
Chapter as president, representative to the 
national convention and as a member of 
several national committees. 


Smithfield —- RICHARD FORRESTER, 
formerly a Georgia State bank examiner, 
has joined the First-Citizens Bank and Trust 
Company as assistant vice president. 


PENNSYLVANIA 


Wilkes-Barre — Judge W. A. VALEN- 
TINE, a director for many years of the 
Wyoming National Bank, was elected vice 
president of that institution. 


Trust Institution Briefs 


Phoenix, Ariz.—At the annual business 
and organization meeting held December 9, 
H. H. d’ Autremont, president of the South- 
ern Arizona Bank and Trust Company at 
Tucson, was elected president of the Arizona 
Bankers Association. He succeeds Walter 


R. Bimson, president of the Valley National 
Bank, Phoenix. 


Chicago, Ill_—Directors of Continental 
Illinois National Bank and Trust Co. voted 
to retire on December 1, the $25,000,000 
surplus preferred stock held by the Recon- 
struction Finance Corp. It was announced 
that no dividend in common stock would be 
issued in connection with this retirement. 
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Portland, Me——Arrangements have been 
completed: for the consolidation of The 
Portland National Bank and the First Na- 
tional Bank at Portland. Edward W. Cox 
and Linwood E. Ashton, will be chairman 
of the board and president respectively, of 
the combined institutions. Total assets of 
about $20,000,000 will made this the largest 
bank in New England east of Boston. 


Boston, Mass.—William E. Chamberlain, 
assistant vice president of the State Street 
Trust Company, has been named events 
chairman of Greater Boston’s 1940 Com- 
munity Fund Campaign, a post which he 
also held in 1939. 


Holyoke, Mass.—Announcement has been 
made of the merger of Cabot Trust Com- 
pany of Chicopee and the Hadley Falls 
Trust Company of Holyoke. The Cabot 
Trust Company will operate as the Chicopee 
branch of the Hadley Falls Trust Com- 
pany. 

Grand Rapids, Mich.—The Comptroller of 
the Currency in Washington has approved 
plans for a merger between the National 
Bank of Grand Rapids and the Grand 
Rapids Trust Company. 

Highland Park, Mich.—Consolidation of 
the Highland Park Trust Company and the 
Guardian Bank of Royal Oak will result in 
the formation of a new bank to be known 
as Wayne Oakland Bank. Former Governor 


Miller Heads Bankers 


Giles H. Miller, vice-president and trust 

officer, The Lynchburg National Bank and 
Trust Company, Lynchburg, Va., is one of 
the rapidly increasing group of trust offi- 
cials who in recent years have become 
president of a 
State Bankers 
Association. 
He is now the 
guiding force 
of the Vir- 
ginia Bankers 
Association. 

Mr. Miller 
was a speaker 
at the recent 
Regional Con- 
ference of the 
American 
Bankers Asso- 
tiation in Rich- 


mond. GILES H. MILLER 
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Alex J. Groesbeck will be president, Law- 
rence M. Kelly, vice president and trust of- 
ficer and Alton T. Roberts will have charge 
of Business development. 


Buffalo, N. Y.—Christian Kurtzmann has 
become associated with the Liberty Bank 
of Buffalo, in its public relations depart- 
ment. Mr. Kurtzmann has specialized in 
estate and tax analysis phases of the life 
insurance field and was at one time man- 
ager of the Buffalo office of Hornblower & 
Weeks. 


Alliance, Ohio—George Schweikhart, as- 
sistant cashier and trust officer of the First 
National Bank, is the new president of the 
Alliance Kiwanis Club. 

Pittsburgh, Pa—The First National 
Bank of Pittsburgh has moved its trust de- 
partment to new and larger quarters, lo- 
cated on the sixth floor of its building. Both 
business and staff have been increased sub- 
stantially in recent months. 


Madison, Wis.—Effective January 1, 1940, 
the First National Bank and the Central 
Wisconsin Trust Company will consolidate 
and operate under the name and charter of 
the First National Bank of Madison. 


Oshkosh, Wis.—January 1, 1940, the First 
National Bank and the First Trust Com- 
pany of Oshkosh, will merge and business 
will be carried on under the name of the 
First National Bank of Oshkosh. 


Scott Heads Clearing House 
Walker Scott, president of the Virginia 
Trust Company has been elected president 
of the Clearing House Association of Rich- 
mond. As the trust company is strictly a 
fiduciary institution, this brings into the 
leadership of Richmond banking, the excep- 
tional combin- 
ation of trust 
and commer- 
cial banking. 
Also one of 
the outstand- 
ing bankers in 
the State he 
is a former 
president of 
the Virginia 
Bankers Asso- 
ciation and a 
former vice 
president from 
Virginia of the 
American 


WALKER SCOTT Bankers Assn. 





Obituaries 


Joseph H. Bacheller 


Joseph H. Bacheller, president of the 
Fidelity Union Trust Company of Newark, 
N. J., died at the age of 70, on December 12. 

He was an Assemblyman and served as 
president of the Newark Board of Aldermen 
until 1903, when he was elected to the State 
Senate. Mr. Bacheller was City Comptrol- 
ler from 1905 to 1911 and served the State 
Water Supply Commission as president in 
1913. He was also at one time president 
of the Newark Board of Education. 

He was made president of the Ironbound 
Trust Company shortly after its organiza- 
tion and continued in that capacity until it 
merged with the Fidelity Union Trust Com- 
pany when he became vice president of the 
larger institution. He was elected presi- 
dent in 1931. 

Mr. Bacheller was president of the Chil- 
dren’s Aid Society of Newark and a director 
of the Newark Young Men’s Christian As- 
sociation. 


A son, John S. Bacheller is assistant trust 
officer of the Fidelity Union Trust Company. 


Arthur L. Barnes 


Arthur L. Barnes, vice president of the 
Sterling National Bank, died of a heart 
ailment on September 26, after an illness 
of only four days. He was 44 years of 
age. Mr. Barnes had been a senior officer 
of New York banks since he was 29 years 
old and was formerly a vice president of 
the Manufacturers Trust Co. 


Alfred M. Cressler 


Alfred M. Cressler, vice president and in- 
vestment officer of the Central Trust Com- 
pany, Cincinnati, Ohio, died on November 
19 in his 62nd year. Widely known as an 
art patron and civic leader, he was a trustee 
and treasurer of the Cincinnati Art Mu- 
seum, the Better Housing League and the 
Episcopal Diocese of Southern Ohio, and a 
trustee of the Mercantile Library and the 
Cincinnati Society of Natural History. 


Earl A. Morton 


Earl A. Morton, vice president and trust 
officer of the Commonwealth Trust Com- 
pany, Pittsburgh, Pa., died on November 
13, as a result of injuries sustained when 
struck by a bicycle. He was 57 years of 
age. Mr. Morton was also a lawyer and 
former educator. 


William J. Kieferdorf 


William J. Kieferdorf, vice president, sen- 
ior trust officer and a director of the Bank 
of America National Trust and Savings As- 
sociation of San Francisco, Cal., died recent- 
ly. He founded the Pacific Coast and 
Rocky Mountain trust conference and served 
in the trust divisions of both the American 
and the California Bankers Associations. An 


‘ardent student, Mr. Kieferdorf had a num- 


ber of college and university degrees. He 


was a director in several corporations. 


Thomas C. Scroggs 


Thomas C. Scroggs, president of the Cali- 
fornia Trust Company, Los Angeles, died 
suddenly on November 27 of heart disease. 
He was 57 years old. Mr. Scroggs had been 
associated with banks in various cities until 
1932 when he joined the Los Angeles office: 
of the Reconstruction Finance Corporation, 
where he served as assistant manager and 
then manager. Authorities in Washington 
held his administration of the post as an 
outstanding example of efficiency. 


Frederic W. Robbert 


Frederic W. Robbert, vice president and 
comptroller of the United States Trust Com- 
pany, New York, N. Y., died on November 
18, in his 68rd year. Death came suddenly 
while he was quietly talking over a bridge 
hand in the Saturday afternoon game which 
he often enjoyed with associates at the 
trust company. 


Thomas E. Dooley 


Thomas E. Dooley, cashier and trust of- 
ficer of the North Adams National Bank, 
North Adams, Mass., died on November 6. 


Edward A. Sisson 


Edward A. Sisson, retired vice president 
and trust officer of the Central Trust Com- 
pany, Cincinnati, Ohio, died November 13, 
at the age of 70. Mr. Sisson entered the 
trust department in 1902, where he remain- 
ed until his retirement in 1934. 


Albert Siihring 


Albert Siihring, vice president of the 
Commercial Merchants National Bank and 
Trust Company of Peoria, Ill., died on De- 
cember 8, at the age of 62. Death has been 
attributed to injuries sustained in an auto- 
mobile accident which occurred last year. 





Che Booklet Shelf 


These booklets are offered without charge or obligation. 
Write to Trusts and Estates for those desired. 


Should High Premiums Be Avoided—A 
booklet discusses prejudices against pur- 
chase of bonds selling at substantial prem- 
iums and presents a study from standpoint 
of maturity, yield and quality. 


Aviation Industry—A monthly market 
letter analyzes the airplane manufacturing 
industry in relation to present war condi- 
tions. 


Development of New Business—A 31 page 
booklet discusses the observations of an or- 
ganization serving corporate fiduciaries in 
the development of new trust business. 


Succession Duties In Ontario—A study of 
the new Ontario Succession Duty Act of 
September 22, 1939. 


Modern Methods—This 28 page booklet 
contains practical suggestions for the ad- 
ministration and conservation of estates 
through effective planning. 


Planning For Fair Salaries and Wages— 
Reprints of an article by Edward N. Hay, 
personnel officer of The Pennsylvania Com- 
pany, describing the plan of salary valua- 
tion adopted by that company. 


Property—A monthly bulletin devoted to 
the protection of estates, designed for direct 
mail advertising of corporate fiduciaries. 


Your Financial Statement—A monthly 
journal presents some helpful suggestions 
as a guide against drifting into indifferent 
financial habits. 


Canada, 1914-1939—A statistical study 
dealing with many aspects of Canada’s eco- 
nomy. 


Connecticut Towns and Cities—A booklet 
containing debt statements and tax collec- 
tion figures of every city and town in Con- 
necticut as of October 1, 1939. 


Statement of Principles of Trust Institu- 
tions—A guide to the fundamental princi- 
ples of institutions engaged in the trust 
business, restating the policies to be fol- 
lowed in their relationships with the public, 
attorneys and life underwriters. Although 
this was promulgated in 1933, it remains of 
major and enduring importance. 


Directing Distribution of Property—A 
booklet summarizing distribution of prop- 
erty in case of intestacy (New York) and 
outlining points to be discussed with an at- 
torney in drafting a will or selecting heirs. 
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Selecting a High Grade Bond—An organ- 
ization which acts as investment advisors 
to financial institutions has prepared a bul- 
letin on the subject of points to be consid- 
ered in the making of bond investments. 


Canadian Financial Statistics—This is a 
51 page booklet designed to provide, in con- 
cise form, general statistical information re- 
garding the financial position of the Domin- 
ion of Canada, its nine Provinces and ten of 
its larger cities. 


The Business of Management—tThe third 
of a series of booklets dealing with the 
fundamentals of executive responsibility 
and management. 


Life Insurance Trusts—Discusses effec- 
tive plans which can be adopted in the cre- 
ation of funded or unfunded personal and 
business insurance trusts. 

Business Survey—A monthly letter an- 
alyzes the effect of the European War on 
American industries and the general busi- 
ness outlook. 


Corporate Executor—A booklet describes 


the advantages of naming a corporate fidu- 
ciary to act in the management of dece- 
dents’ estates. 


Taxation of Income and Estates—A quar- 
terly letter covers changes in the tax laws 
affecting trusts, wills and life insurance. 
This letter is offered to one bank or trust 
company in a city, for exclusive distribu- 
tion to customers and prospects. 


Timing—A booklet describes a weekly 
service to institutions and individual inves- 
tors, which, through the correlation of fluc- 
tuations of economic indexes produces an 
indicator giving “buy” and “sell” signals. 

War Taxes—A bulletin analyzes war tax- 
ation in evaluating the outlook for Ameri- 
can securities. 


The “Massachusetts Rule”—A description 
of the “Massachusetts Rule” of trust invest- 
ment, recently adopted by statute in Con- 
necticut. Discusses advantages of the Rule 
as opposed to a statutory list of permissible 
investments. 


A Primer of Wills and Trusts—Originally 
published in 1922, this booklet has proven 
so highly effective, it has had six printings, 
being re-edited as changes warranted. This 
booklet answers simply, many important 
questions relative to wills and the creation 
of trusts. 





Current Trust and Probate Literature 


Excerpts from Selected Article 


MODIFICATION PROVISIONS* OF 
CORPORATE MORTGAGES AND 
TRUST INDENTURES 


Michigan Law Review, Nov. 1939. 


N spite of wider use, even today the ex- 

tent to which they [modification pro- 
visions] may be of aid in establishing a 
plan of reorganization either with or with- 
out judicial proceedings cannot be defined 
with precision because of the paucity and 
complexity of litigation directly turning on 
the force of the provisions. The extent of 
the problems involved in the use of modi- 
fication provisions and the difficulties in 
analyzing their force are illustrated in the 
Los Angeles Lumber Products Co.** 


Granted the validity of modification pro- 
visions, their exercise by the majority of 
bondholders is sharply curtailed by the 
courts when timely application is made by 
the dissenting minority. When called 
upon to justify the alteration in the normal 
rights of the minority, the majority must 
show explicit authority derived from the 
indenture, and it is the settled policy of 
the courts to construe rigidly against the 
majority the scope of the power conferred. 

But granted an exercise within the ex- 
plicit power of the majority, still the courts 
will inquire into the manner and circum- 
stances of its exercise before holding the 
minority bound by their irrevocable assent 


*The modification authorized might be the al- 
teration of security rights, the deferment of pay- 
ments of interest or principal, the reduction of 
interest, or reduction of the debt. Inasmuch as 
the same equitable doctrines limit their use, these 
four powers may be considered as of one generic 
type, and for our purposes discussed together as 
comprising the “modification provisions’ of mod- 
ern trust indentures. 


**See digest of decision on appeal, in this issue 
of Trusts and Estates. 


to the alterations. The approach of the 
courts is that the majority are in a fiduciary 
relationship to the minority, with a power 
in trust to be used only for the common 
good of all. With this approach, the judi- 
cial review may turn either to the motive 
of the majority in the exercise of the power, 
or to the substantive wisdom of the action * 
taken. The possibility of litigation on 
either issue makes the use of the power 
less certain than is ordinarily desirable in 
business matters, which would tend to make 
recourse to the use of the power rather a 
last resort before receivership. 


When we turn to the test of the sub- 
stantive wisdom of the plan, the problems 
become those generally of censoring the 
exercise of business discretion by the courts. 
When the debtor is solvent, changes in 
rights can be weighed with something of 
mathematical exactness, and it would be 
difficult for the majority to argue the com- 
mon benefit to secured creditors to justify 
a reduction in secured rights. If the 
debtor’s insolvency makes the value of even 
the secured claims doubtful, from necessity 
the courts can halt only the most obviously 
unwise arrangements as a breach of trust. 
Further, the very fact that modification 
provisions must contemplate a more or less 
serious alteration of rights in case of need 
may influence the courts to look more to 
good faith than substantive wisdom. 


Within these limits, when the alteration 
does not prefer the majority, nor show bad 
faith, nor appear patently unsound from 
the selfish view of a secured creditor, modi- 
fication plans will be upheld. The courts 
have approved attorneys’ liens and other 
claims allowed ahead of the secured bond- 
holders by the majority; substitutions of 
stocks for other security has been permis- 
sible; deferring of payments is common. 
To the distressed debtor it is doubtful 


677 





COMPLETE 
FIDUCIARY 
SERVICE 


for 


NORTHERN NEW ENGLAND 


National Bank of Commerce 
of Portland, Maine 


whether the modification provision is of any 
more utility in staving off embarrassing 
foreclosures than the clause requiring a de- 
mand of twenty-five per cent of the bonds 
to initiate foreclosures. But where other 
means would fail, alterations or extensions 
under modification clauses can serve to 
avoid involuntary receiverships and so pro- 
vide a breathing spell for. distressed debtors 
where otherwise the financial distress would 
place the minority in an advantageous posi- 
tion. To the prosperous debtor, the uncer- 
tainty of modification under the clause im- 
pairs the usefulness of the provisions; but 
here, too, in readjusting the burden of fixed 
charges the provisions may be helpful. 

When the financial difficulty of the 
debtor has reached the point where judicial 
reorganization impends, considerations de- 
termining the effectiveness of the provisions 
as an aid in establishing a plan acceptable 
to the majority are quite different from the 
considerations which guide the court in re- 
viewing a modification already accomplish- 
ed. There are two points at which the pro- 
visions have significance: first, in making 
possible the presentation to the court of 
a plan already approved by the bondholders, 
thus gaining the advantage of a presump- 
tion of fairness and the possibility of a 
short receivership; second, in giving the 
court less reason to fear injustices to minor- 
ities under the plan. 

Because of the dangers in binding the 
courts by assents secured outside judicial 
surveillance, the Chandler Act by Chapter 
X sought to forestall such procedure by re- 
quiring assents to any plan to be obtained 
anew after judicial approval of the plan 
submitted. The nice question remains for 
us whether, when the indenture contains 
modification provisions, the courts would 
not, even under the Chandler Act, be forced 
to recognize as conclusive against bond- 
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holders their assents to any plan whenever 
made. There are as yet no cases on the 
point. There would be no logical difficulty 
in recognizing that assents so obtained al- 
tered the rights of the minority bondholders 
from that time, so long as the exercise of 
the power conformed to the tests set out in 
the last section. 


But, in view of the discretion resting with 
the court, it is altogether doubtful whether 
the distinction would or should be observed 
between the examination of the fairness 
of a plan submitted to the court under a 
receivership, and the examination of an ac- 
complished modification. The purpose of 
the provisions of the Chandler Act ought 
not to be thwarted by the device of includ- 
ing modification provisions in the indenture. 
Nor should such previously obtained assents 
from bondholders curtail the examination 
of the Securities and Exchange Commission 
into the wisdom of the plan as provided 
under the Chandler Act. 

If in fact there has been no alteration 
in the obligation of the bond at the time of 
a judicial reorganization under Chapter 
X of the Chandler Act, it seems very doubt- 
ful if the court would consider as a factor 
in determining the fairness of a plan the 
fact that the majority could embarrass the 
dissenting minority under the modification 
clause. 

In view of the attitude of the courts and 
the trend of legislation, it can be said with 
assurance that modification provisions will 
not be allowed to influence the court in ap- 
proving any reorganization plans of a 
debtor in receivership. This conclusion is 
not to be particularly regretted, as the 
Chandler Act provides adequate mechanics 
to bar strikers, and the protection of min- 
orities under the Chandler Act is probably 
with the sacrifice of the economy of short 
receiverships. 

When the need of the debtor is for a 
breathing spell rather than entire reor- 
ganization, it is desirable that some tech- 
nique less costly than receiverships be pro- 
vided to defer payments. That modifica- 
tion provisions could provide this technique 
is perhaps their primary value. But whether 
they will be permitted to be so used de- 
pends upon whether Congress deems it 
necessary for the protection of small bond- 
holders to require judicial supervision of 
even the deferment of payments. The 
Trust Indenture Act of 1939 recognizes 
the value of providing mechanics for inex- 
pensive extensions but limits the scope of 
extension provisions to three years. 
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When the problem of the debtor is to 
readjust the burden of fixed charges so as 
to avoid impending financial distress, it 
seems again that indenture provisions to 
bind strikers may be very desirable, par- 
ticularly as judicial receiverships may be 
unavailable to the debtor. How far the 
Trust Indenture Act of 1939 will be con- 
strued to allow provisions looking to the 
readjustment of the principal debt cannot 
be forecast. The language of section 316(b) 
permits limitations on a bondholder’s right 
to sue for his matured principal and in- 
terest. It seems unfortunate that the min- 
orities could not be protected without re- 
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moving the possibility of aid from modifica- 
tion provisions to a far-sighted manage- 
ment. Indeed, the regulations of the Se- 
curities and Exchange Commission in con- 
trolling the circularizing of security hold- 
ers seem to be an effective check on the 
abuse of the modification powers. 

Out of these increasingly rigid limitations 
on the use of modification powers the con- 
clusion can be drawn that the future will 
see them useful only to defer payments in 
times of stress for relatively short periods 
(three years from due date) or to alter 
the security rights of bondholders. 

Charles H. Haines, Jr. 


Bigests 





Preferred Stock as an Investment Se- 
curity 


AUSTIN P. SULLIVAN. Georgetown Law Jour- 
nal, Nov. 1939. 


In view of the recommendation made by 
several sources that there be a greater use 
of equity rather than debt financing by 
corporations, this article analyzes the posi- 
tion of preferred stock and concludes that 
this is unlikely to happen because “the 
new Trust Indenture Act as well as the 
new National Bankruptcy Act both tend to 
broaden rather than minimize the distinc- 
tion between fixed obligations and preferred 
equities. In other words, the additional 
benefits bestowed upon the bondholder as 
a result of these acts should make debt 
securities all the more desirable as an in- 
vestment security.” 


ee 


Inheritance Tax Upon Failure to 
Exercise Special Power of Appoint- 
ment 


RICHARD BUSH, JR. Kentucky Law Journal, 
Nov. 1939. 


Discusses the various views held by state 
courts as to the propriety of a tax on the 
estate of a donee of a special power of ap- 
pointment where the donee fails to exercise 
the power. Effects of provision in event 
of non-exercise are analyzed, depending 
upon whether the beneficiary named to 
take in default is not of the class to which 
the donee may appoint, or is one of such 
class, or is the only survivor of such class 
at donee’s death. 


Uniform Principal and Income Act: 
Unproductive Property 


Virginia Law Review, Dec. 1939. 


Appraises value of Uniform Act in solving 
the problem of unproductive property and 
apportionment of proceeds from sale there- 
of, and concludes that more widespread 
adopted of the Act seems advisable. Anal- 
yzes the New York and Pennsylvania de- 
cisions on these subjects. 
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Mutual Wills 


Virginia Law Review, Dec, 1939. 


Discusses the utility of mutual wills, i.e., 
wills executed or promised to be executed 
in consideration of each other, as a device 
“to fill the gap between the property set- 
tlement deed and the will.” Points out the 
factors involved in sustaining such agree- 
ments and analyzes the conflict of author- 
ity on many points. 





Other Articles and Notes 


Wills — Construction — After Acquired 
Property (Jarvis v. Jarvis, W. Va.) —West 
Virginia Law Quarterly, Dec. 1939. 


Taxation of Payments Reserved after 
Gifts to Charitable Organizations (Ray- 
mond v. Commissioner, B.T.A.) — Illinois 
Law Review, Nov. 1939. 


Multi-State Taxes on Transfer of In- 
tangibles at Death (Curry v. McCanless and 
Graves v. Elliott, U. S.)—Illinois Law Re- 
view, Nov. 1939; Iowa Law Review, Nov. 
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1939; Boston University Law Review, Nov. 

1939 and Minnesota Law Review, Dec. 1939. 
Alienability and Perpetuities V, Percy 

Bordwell—lowa Law Review, Nov. 1989. 


Wills—Validity of Agreement of Ex- 
pectant Heirs to Share Equally in Ances- 
tor’s Estate (Dufford v. Nowaski, N. J.)— 
Iowa Law Review, Nov. 1939. 


Income Taxes—Trust. Settlement Incor- 
porated in Divorce Decree—Taxability to 
Settlor—Finality as Test (Fitch v. Com- 
missioner, C.C.A. 8th)—lowa Law Review, 
Nov. 1939. 


Wills—Powers of Appointment—Limited 
Powers—Exercise by Residuary Clause 
Without Reference to Creating Power In 
Favor of Members of Class Who Would 
Take in Default of Appointment (Biddle’s 
Estate, Pa.)—Temple University Law 
Quarterly, Nov. 1939. 


Future Interests—Contingent Remainders 
and Executory Limitations (Bass River 
Savings Bank v. Nickerson, Mass.) —Boston 
University Law Review, Nov. 1939. 


New 


Investments and Investment Policy 


F. L. BURTCHETT. Longmans, Green and Co. 
821 pp. $4.00. 


This volume gives a comprehensive pic- 
ture for the student of investments. It 
covers the general principles, investment 
characteristics of the major industries, in- 
stitutional and group investments, com- 
modity investments, government obliga- 
tions, investment policy, speculation, and in- 
vestment problems. The one major defect 
is the small amount of attention given to 
the S.E.C. Although intended primarily as 
a textbook, the book contains a great deal 
of material that should interest the trust 
officer. 

a 
Odd Lot Trading on the New York 
Stock Exchange 


Cc. O. HARDY. Brookings. 


The relationship of the odd lot market to 
the full lot market is fully explained as are 
the peculiar characteristics of the odd lot 
business itself. After evaluating alterna- 
tive methods of handling odd lots Dr. Hardy 
concludes that the present system serves 
the public better than any alternative sys- 
tem. 


192 pp. $1.50. 
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Taxation—Texas v. Florida Inapplicable 
Where Estate Sufficient to Meet Consistent 
State Taxes (Massachusetts v. Missouri, 
U. S.)—Virginia Law Review, Dec. 1939. 


Uniform Principal and Income Act, by 
Walter L. Nossaman—California Law Re- 
view, Nov. 1939. 


Descent and Distribution—Applicability 
of Cal. Probate Code § 229 to Property Ac- 
quired in Non-Community Property State 
by Predeceased Spouse and Brought into 
California by Intestate During His Life- 
time (Estate of Alishouse, Calif.), Cali- 
fornia Law Review, Nov. 1939. 


Taxation—Effect of Reservation of Power 
to Change Beneficiary on Trust’s Liability 
for Gift Tax (Sanford v. Commr. and 
Rasquin v. Humphreys, U. 8S.) Univ. of 
Pennsylvania Law Review, Dec. 1939. 


Taxation—Jurisdiction of State to Tax 
as Personal Property the Interest of a Life 
Tenant in a Foreign Trust (Commonwealth 
v. Stewart, Pa.)—Univ. of Pennsylvania 
Law Review, Dec. 1939. 


Books 


Marvyn Scudder and Robert D. Fisher 
Manuals of Extinct or Obsolete 
Companies—Valuable and Worth- 
less Securities 


Directory of Directors Co. Five volumes. $35. 


These volumes contain information on 
over 750,000 extinct or obsolete companies, 
thousands of whose supposedly worthless se- 
curities have value. As there are but a 
limited quantity of the five volumes avail- 
able, this is the last opportunity to buy the 
set at the reduced price. 


——— 


Internal Revenue Code 


Prentice-Hall, Inc. 719 pps. & index. $2.50. 


This is an ideally convenient form for 
ready reference to the new Internal Revenue 
Code. It does not contain annotations but 
is confined to setting forth an exact re- 
print of the Code as amended by the Rev- 
enue Act of 1939. Included also is an ap- 
pendix covering provisions of all other laws 
affecting Federal taxes, and a table show- 
ing the derivation of each section of the 
Code. 





Title Closing 


DAVID C. B. HARVEY of the New York Bar. 
Clark Boardman Company, Ltd. 434 pp. $6.00. 


Here is the first treatise to cover com- 
pletely the problems involved in real estate 
closings, including deeds, contracts and 
mortgages. The many forms, which the 
author has drawn from his wide experience 
as attorney for a title company, will be of 
great value to the practitioner and others 
concerned with real property holdings. An- 
other feature which should prove helpful 
is the listing of “Agenda for Closing Con- 
tracts” and “Agenda for Closing Titles,” 
which indicate the matters to be covered 
and questions to be answered in order to 
avoid pitfalls in the future. 


a 


Probate Court Practice in the District 
of Columbia 


VICTOR S. MERSCH, member of the Bar of the 
District of Columbia. Published by the author. 


This book was intended primarily as a 
handy reference form-manual, containing 
practical suggestions on local procedure in 
probate matters. The author makes- no 
claim as to its value in other jurisdictions, 
but aside from its already proven utility in 
the District, the volume may be of interest 
elsewhere. For the local practitioner, it is 
an excellent guide-post. 


Se | 
Bench and Bar of Other Lands 


WILLIAM L. BURDICK, Dean Emeritus, Univer- 
sity of Kansas School of Law. Metropolitan Law 
Book Co. 652 pps. $5.00. 


This is an interesting account of the legal 
systems—courts, judges, lawyers—in each 
of ten foreign countries which Dean Bur- 
dick visited for the purpose of obtaining 
data for this book. In entertaining narra- 
tive style, he presents the picture, past and 
present, of law in England, Russia, Italy, 
France, Germany, Egypt, Palestine, China, 
India and Japan. The volume is one that 
belongs in the library of lawyer and lay- 
man alike. 


a , en 


The New Wall Street 


R. L. WEISSMAN. Harper & Bros. 308 pp. $3.00. 


This book discusses the changes which 
have taken place in Wall Street under the 
New Deal. The author concludes: “The 
principle of full disclosure has been estab- 
lished in the sale of new securities. Mani- 
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pulation is effectively outlawed; the advan- 
tages of insiders have been reduced; brok- 
erage practices have been improved; and 
the customer’s funds are better protected. 
As additional changes are made and the new 
mechanism is adjusted, the machine will be 
as close to the optimum of perfection as we 
have the right to expect.” 


a 


How To Make Money in Government 
Bonds 


S. F. PORTER. Harper & Bros. 238 pp. $3.00. 


The author discusses various phases of 
the government bond market including its 
structure, free riding, trading, factors gov- 
erning the movements of government bonds, 
excess reserves, interest rates, gold move- 
ments and the market, control of the mar- 
ket, relationship to other markets, distribu- 
tion of government debt, tax features, etc. 
The book is written in simple and easily un- 
derstandable style and represents a val- 
uable addition to the literature on this im- 
portant subject. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. 


ARIZONA & NEW MEXICO: Phil J. Munch—Henderson & Munch, Phoenix 

CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—<Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia ‘ 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Anderson, Williamson, Rugge & Coleman—Coun- 
sel New Jersey Bankers Assn.; Commercial Trust Co. of New Jersey, Jersey City. 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume, Davis & Gale, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

ONTARIO: T. D’Arcy Leonard, K.C.—Leonard & Leonard, Toronto. 

QUEBEC: Brooke Claxton—Stairs, Claxton, Senecal & Lynch-Staunton, Montreal. 
FEDERAL TAXATION: Frederick L. Pearce—Morris, KixMiller & Baar, Wash- 
ington, D. C. 
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Fiduciary Decisions 


Accounting — Court—Administrator 
Authorized to Sell Decedent Wife’s 
Interest in Real Estate Not Entitled 
to Credit as Against Full Minimum 
Price for Release of His Marital 
Rights or for Allowance for Agent’s 
Commission 


Rhode Island—Supreme Court 


Probate Court v. New York Casualty Co., 8 Atl. 
(2d) 867 (Oct. 28, 19389). 


Defendant was surety on a $1,000 bond 
given by G in connection with a decree of 
the probate court “apparently authorizing 
him as *** administrator” to sell for “not 
less than $500” his deceased wife’s “inter- 
est” in certain land owned by him and her 
as tenants in common. The sale price of 
$1,000 for the entire parcel consisted of an 
agent’s commission of $100, the discharge 
of a certain mortgage of $400 and a check 
made out to G as administrator for $500. 
The wife’s interest was covered by a deed 
executed by G as administrator and as an 
individual, in which he referred to the de- 
cree and by which for the recited considera- 
tion of $500 he purported to convey all her 
“right, title and interest” and to release all 
his “right of curtesy, and all other rights, 
statutory or otherwise.” Defendant was 
sued on the bond for G’s misappropriation 
of the said $500 check. 


HELD: No credit against defendant’s 
liability for $500 may be allowed by reason 
either of G’s purported release of his mari- 
tal rights or G’s allowance for commission. 
G’s estate of curtesy consummate was “not 
in the nature of a mere claim or encum- 
brance on his wife’s realty, but was a sep- 
arate legal life estate therein” which vested 
in him on her death, and such estate was 
neither before the probate court nor cov- 
ered by its order authorizing sale of the 
wife’s “interest.” G without court approval 
could not “bind or prejudice the interests of 
[the wife’s] *** heirs at law in regard to 
the allowance of *** commission.” 


Accounting — Court—Determination 
of Property as Community or Sep- 
arate—Duty of Executor to Reduce 
Note to Cash 


Arizona—Supreme Court 


In the Matter of the Estate of Phil Torrey, 
deceased. 


Vivian Craig Steward v. Hattie Torrey, as Ex- 
ecutrix. November 20, 19389 (not yet reported). 


Deceased and Appellant were married 
August 8, divorced October 15 and remar- 
ried December 12, 1935, and were living to- 
gether in Phoenix, Arizona, on August 16, 
1936, the date of death of Testator. De- 
cedent was engaged before and during his 
marriage in the restaurant business. 

Decedent’s Will dated April 8, 1936, was 
offered for probate and Decedent’s mother 
qualified as Executrix in September 1936. 
Under the terms of the Will all of De- 
cedent’s property was left to his mother ex- 
cept $1.00 bequeathed to his wife. Exe- 
cutrix filed her inventory and appraisement 
showing value of assets of estate to be 
$12,906.75, all listed as separate property 
of Decedent. 

In a subsequent action by Appellant 
against Executrix and others, it was ad- 
judged that the community estate was the 
owner of a certain promissory note in the 
amount of $9,485.15 and a supplemental in- 
ventory was filed listing this note at its 
face value as community property. In this 
supplemental inventory, an item of $6,359.52 
due the estate upon an open account from 
the maker of the above promissory note, 
was listed as separate property of the De- 
cedent. 

In objecting to the final account filed by 
Executrix, Appellant insisted that account- 
ing be made to her in cash for one half 
the community note and that the note due 
the estate was a community debt. The lower 
court refused the Appellant’s objections 
and allowed the accounting. On appeal, 


HELD: 1. Quoting from In re Loheide’s 
Estate, 120 Pac. 56, the Court said: 
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“An administrator is chargeable in his account 
with the whole of the estate of the decedent 
coming into his possession at the value of the 
appraisement contained in the inventory ... He 
is not accountable for any debts due to the De- 
cedent ‘if it appears that they remain uncollected 
without his fault.’ . . . Merely charging himself 
with the note and crediting himself with it is not 
a statement that it remains uncollected ‘without 
fault’ on the part of the administrator . . . The 
presumption is that the administrator could have 
collected the note, in the absence of satisfactory 
showing that it was not collected without any 
fault in him.” 


The court’s view of the evidence was that 
the Executrix was at fault in not reducing 
this note to cash and held that she should 
account to the Appellant for one half 
thereof in cash. 

2. The determination of the status of 
the open account due the estate seems to 
have depended upon the nature of the 
property from which the debt was acquired. 


“Under the case of LaTourette v. LaTourette, 
15 Ariz. 200, 187 Pac. 426 . . . decided in 1914 and 
followed ever since by this court, all property 
acquired during the coverture whether taken in 
the name of the husband or the wife is prima 
facie community property.” 


Quoting from Malich v. Malich, 23 Ariz. 
423, 204 Pac. 1020, the Court said: 


“. . . ‘all property found in the name or pos- 
session of either spouse during marriage is prima 
facie common. This presumption begins the mo- 
ment of marriage and continues till the marital 
partnership is dissolved . . . Proof that the prop- 
erty in question was in the hands or name of 
either spouse at the time of dissolution raises 
the presumption that it is common.’” 


Holding that the inherent nature of the 
restaurant business is such that if it is a 
success it is generally, if not always, due 
to the management, the Court said: “These 
services were rendered by the deceased and 
whatever accrued therefrom belongs to the 
community.” 

Case remanded with directions. 


a 


Compensation—Executor Not Person- 
ally Liable For Attorney’s Fees Un- 
less Informed by Attorney When 
Service Is Sought That He Will Be 
Held So Liable 


Illinois—Appellate Court 
Rubinkam v. Mac Arthur, 302 Ill. App. 71. 


An attorney was employed by executor in 
the administration of an estate and sums 
on account thereof had been paid from time 
to time, leaving a balance of $3,500 due. 
Attorney filed a petition in the Probate 
Court for allowance of the balance, which 
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was denied, and an appeal from that order 
was prayed but never perfected. The at- 
torney then brought suit against the execu- 
tor personally for the balance. It was first 
contended that the judgment of the Probate 
Court was res adjudicata and, secondly, that 
there was no individual liability on the part 
of the executor. 

HELD: Attorney selected the forum and 
was bound by the Probate Court order. 
Where an attorney intends to hold an ex- 
ecutor or administrator personally respon- 
sible for his fee, good faith toward the client 
would seem to dictate that the attorney 
should so inform the client at the time the 
latter seeks his services. 


ee 


Corporate Trust — Reorganization — 
Court May Find Plan Not “Fair 
and Equitable” Although Required 
Percentages of Security Holders 
Have Approved It—Priority of 
Creditors—Contribution by Stock- 
holders 


United States—-Supreme Court 


Theodore K. Case and Adele B. Cowan and Es- 
tate of Adele B. Cowan, deceased v. Los Ange- 
les Lumber Products Company, Ltd., decided 
November 6, 1939. 


These cases present the question of the 
conditions under which stockholders may 
participate in a plan of reorganization un- 
der 77B of the Bankruptcy Act where the 
debtor corporation is insolvent both in the 
equity and in the bankruptcy sense. 

Debtor is a holding company owning all 
of the outstanding shares of the Capital 
Stock of six subsidiaries. Three of these 
have no assets of value to debtor; two have 
assets of little value. The debtor’s princi- 
pal asset consists of stock in Los Angeles 
Shipbuilding and Drydock Corporation. This 
subsidiary has fixed assets of $430,000 and 
current assets of approximately $400,000. 
This subsiduary has only current debts of 
a small amount, not affected by the plan. 
The debtor’s assets, other than stock of its 
subsidiaries, aggregate less than $10,000. 

Debtor’s principal liability is $3,807,- 
071.88, represented by first mortgage bonds 
secured by a trust on assets of Los Angeles 
Shipbuilding and Drydock Corporation. 
Other liabilities of debtor are immaterial. 
Debtor has outstanding 57,788 shares of 
Class A Stock and 5,112 shares of Class 
B Stock. 

The plan for the reorganization contem- 
plated a new corporation having 1,000,000 





shares of stock of the par of one dollar 
each, consisting of 811,375 shares of Pre- 
ferred Stock and 188,625 shares of Common 
Stock; 170,000 of the Preferred Stock are 
to be sold to raise capital; 641,375 shares 
of Preferred Stock of the new corporation 
issued to the bondholders of the old cor- 
poration on the basis of 250 shares for each 
$1,000 bond. The Common Stock was to be 
issued to Preferred stockholders of the old 
corporation. 


In effect the plan gave to the old stock- 
holders, who had no equity in the assets 
of the old corporation, 23% of the assets 
and voting power in the new corporation 
without making any fresh contribution by 
way of subscription or assessment. The 
plan was assented to by 92.81% of the 
principal amount of the bonds; 99.75% of 
Class A Stock and 90% of Class B Stock. 
Both the lower court and Circuit Court 
of Appeals confirmed the plan, notwith- 
standing the objection made by the peti- 
tioners that the plan was not fair and 
equitable. 


HELD: The plan is not fair and equit- 
able as a matter of law and the court can- 
not approve a plan unless it is such, even 
though the percentage of the various classes 
of security holders required by the act has 
consented. The statute requires that both 
the required percentage of each class of 
security holders approve the plan and that 
the plan be found to be “fair and equit- 
able.” The former is not a substitute for 
the latter. The fact that the vast majority 
have approved the plan is not the test of 
whether it is fair and equitable, but this 
calls for an informed independent judgment 
of the court. ; 

The words “fair and equitable” as used 
in the statute are “words of art,” which 
prior to the advent of Section 77B had ac- 
quired a fixed meaning through judicial in- 
terpretation in the field of equity receiver- 
ship reorganizations. Under the rule which 
obtains in receivership proceedings, the 
creditor must be accorded his full right of 
priority against the corporate assets, and 
where the debtor is insolvent, the stock- 
holder’s participation must be based on a 
contribution in money or in money’s worth, 
reasonably equivalent in view of all the 
circumstances to the participation of the 
stockholders. 


The plan involved in this case was not 
fair and equitable on the theory that “con- 
sideration” was furnished by the stock- 
holders. No such consideration would be 
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furnished on the theory that (1) it would 
be an asset of value to the new company 
to retain old stockholders because of their 
familiarity with the operation of the bus- 
iness and financial standing and influence in 
the community; (2) because they could pro- 
vide a continuity of management; (3) be- 
cause the bondholders, if they were to fore- 
close and liquidate the corporation’s assets, 
would receive substantially less than the 
appraised value of the assets; (4) because 
an agreement had been entered into incident 
to the voluntary reorganization of the cor- 
poration prior to the institution of the bank- 
ruptey proceedings, whereby the bond- 
holders and trustees had consented to post- 
poning foreclosure; (5) that a court, in 
determining whether a plan or reorganiza- 
tion is fair and equitable, is not barred by 
agreements entered into in a voluntary 
reorganization proceeding prior to bank- 
ruptcy. 

To hold otherwise would make it possible 
for minorities to have their fate decided 
not by the court in application of the law 
of the land as prescribed in Section 77B, 
but by the forces utilized by reorganizers 
in prescribing conditions precedent on which 
the benefits of the statute could be obtained. 
No conditions precedent to enjoyment of 
the benefits of 77B can be prescribed except 
by the Congress; otherwise the effect would 
be to allow reorganizers to rewrite it so 
as to best serve their own ends. (6) The 
avoidance of litigation with shareholders 
does not justify approval of plans because 
when a case is filed the court acquires ex- 
clusive dominion and control over the 
estate. 

The effect of the proposed plan of reor- 
ganization was to require bondholders having 
prior claims to surrender to stockholders 
23% of the value of the new enterprise, 
without requiring such stockholders to make 
any cash contribution by way of subscrip- 
tion or assessment, and such a plan cannot 
be approved under Section 77B. 


scala ence aaah 


Distribution—Adopted Child Entitled 
to Share in Estate of Adopting 
Mother’s Parents 


Nebraska—Supreme Court 
In re Taylor’s Estate, 285 N. W. 5388. 


On the death of his adopting parents, the 
adopted grandson claimed to be a distributee 
in the estates of his adopting mother’s par- 
ents. The Nebraska statute provides: “The 
adopted child shall have bestowed upon him 
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or her equal rights, privileges and immuni- 
ties of children born in lawful wedlock.” 


HELD: These rights and privileges are 
identical with those of a natural child and 
one of the rights of a natural child is to in- 
herit from a grandparent through his par- 
ent. “If a grandparent or uncle, for in- 
stance, does not want a child thus adopted 
to share in his property, it is the easiest 
thing in the world to cut the child out by a 
paragraph in his last will.” Otherwise, “It 
will be understood that the child has a right 
of representation in exactly the same man- 
ner and to the same extent as a natural 
child.” 

0 > 


Distribution—Power of Court to De- 
cree Partial Termination of Trust 


Massachusetts—Supreme Judicial Court 


Springfield Safe Deposit & Trust Co. v. Friele, 
1939 A. S. 1651; October 27, 1939. 


A will created a residuary trust to pay 
certain annuities (using principal, if neces- 
sary), the residue on the death of the an- 
nuitants to go to the X hospital. On a peti- 
tion alleging that owing to the death of 
some of the annuitants the income was more 
than sufficient and that a surplus had ac- 
cumulated, the probate court made a decree 
directing the trustee to pay over the ac- 
cumulated and future surplus income to the 
hospital, without waiting for the death 
of the surviving annuitants. Some of the 
latter objected and appealed. 


HELD: While there is no doubt of the 
power and duty of the court to decree a 
termination of the trust where all its ob- 
jects and purposes have been accomplished, 
where the interests are all vested and all 
parties desire its termination, on the other 
hand, in a case of this sort, where the 
testator has indicated the intention that the 
trust continue until a certain time, it will 
not be terminated, particularly where some 
of the interested parties object. Hence the 
decree of the probate judge should be re- 
versed. 
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A, holding a life estate in a farm, died 
January 29, 1938. Farm was leased under 
share rent. Wheat planted in the fall of 
1937 was harvested in July 1938. HELD: 
That the executor of the life tenant’s estate 
was entitled to the landlord’s share of an- 
nual crops growing at the time of her death. 
In re Mischke’s Estate, 287 N. W. (Neb.) 
760. 
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Distribution — Specific Legacy of 
Stock—Effect of Sale of Portion by 
Testator—Ante-Nuptial Agreement 


Massachusetts—Supreme Judicial Court 
Desoe v. Desoe, 1939 A. S. 1659; October 27, 1989. 


X and his wife made an ante-nuptial 
agreement by which on his death she was 
to have $15,000, of which $4,000 was to 
be cash and their home at $11,000. Sub- 
sequently he decided to give her more. He 
had 64 shares of American Telephone & 
Telegraph Co. stock, of which he wanted 
to give her 54, the other 10 shares to go 
to his son. Accordingly, in his will, after 
specially confirming the ante-nuptial agree- 
ment in the same language, he then be- 
queathed to her the 54 shares of stock, 
“including all rights or proceeds from said 
rights accrued thereunder.” In another 
paragraph he provided that in case of any 
split-up or division the 54 shares “should 
be multiplied and increased in accordance 
with same. When he died, he owned only 
43 shares, having sold 21 shares. 

HELD: The bequest of the stock was a 
specific, not a general legacy, and the wife 
was not entitled to have the executor pur- 
chase the additional 11 shares. 

There was’ also a question about the 
house. It was appraised at only $7,800, and 
the wife objected to taking it at $11,000, 
but the court held that as the ante-nuptial 
agreement provided that it should be taken 
at $11,000, and the will said it was to be 
taken “as the equivalent of $11,000,” she 
was bound by the clear meaning of the lan- 


guage. 
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Life Tenant and Remainderman—Ap- 
portionment of Real Estate Tax 
Among Successive Beneficiaries 


Massachusetts—Supreme Judicial Court 


Taylor v. Bentinck-Smith, 19389 A. S. 194i; Nov- 
ember 29, 1939. 


The trust in this case consisted largely 
of real estate, and the local tax consumed 
about one-third of the gross income of the 
trust, the greater part of the income for 
the first six months being used each year 
for the taxes. The trustees requested in- 
structions from the court as to whether it 
Was necessary or proper for them to ac- 
cumulate enough income prior to December 
81 in each year to take care of the taxes 
assessed on January 1, on the theory that 
if the life tenant died shortly after January 





1 there would not be any income out of 

which the tax could be paid. 

HELD: It was not necessary, although 
trustees may, whenever it reasonably ap- 
pears to be necessary, withhold from income 
a sum consistent with good faith and good 
judgment as a reserve. The court took the 
ground that there must ultimately be adopt- 
ed a rule apportioning the tax in such cases 
between the life tenant and remainderman 
or among successive life tenants so that 
the burden of the tax will fall ratably on 
those for whose benefit the property will be 
rescued from sale. 

——$—___9—__. 

Life Tenant and Remainderman — 
Conveyance of Interest by Former 
to Holders of Defeasible Remaind- 
ers Does Not Render Trust Exe- 
cuted 


Georgia—Supreme Court 


Sanders, et al. v. First National Bank, Executor, 
decided November 16, 1939. 


The testator devised property to a trustee 
to pay the income therefrom to a life ten- 
ant and after her death, to testator’s chil- 
dren until they respectively arrived at 
designated ages—later than twenty-one 
years,—when the corpus was to be deliver- 
ed to the children, but providing that if any 
child should die before reaching the desig- 
nated age, the share of such child should 
go to his children, if any, and if none, to 
his surviving co-legatees. 

The life tenant conveyed all of her in- 
terest to the children of the testator and 
they brought a bill for the construction of 
the will and prayed that the Court hold 
that the trust had become executed and that 
their shares should be delivered to them. 


HELD: (1) Each child of the testator 
took a vested, equitable remainder estate 
at the date of the death of the testator, but 
subject to be defeated upon such child dy- 
ing before arriving at the age designated 
in the will. 

(2) The conveyance by the widow to the 
children did not merge the life estate and 
the remainders so as to convert the defeas- 
ible estates of the children into absolute 
estates prior to the time specified for the 
vesting of remainders. 

(3) The trust in favor of testator’s chil- 
dren did not become an executed trust upon 
the arrival of a child at the age of twenty- 
one years, but the trust continued to be 
executory until the contingency on which 
the beneficiaries’ estate is defeasible is no 
longer capable of operating to defeat it. 
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Life Tenant and Remainderman — 
When Taxes On Unproductive Land 
May Be Paid Out Of Capital 


Massachusetts—Supreme Judicial Court 


Harvard Trust: Co. v. Duke, 1989 A. S. 19385; 
November 29, 1939. 


The testator in this case included in the 
trust some productive real estate, which con- 
tinued to be productive in the hands of the 
trustee for some years until a land taking 
by the city forced the trustee to tear down 
the buildings. Thereafter the property be- 
came a source of heavy expense for taxes, 
and the trustee was unable to sell it. The 
question was whether the tax burden should 
be borne by income or capital. 


HELD: It should be paid from capital. 
The general rule that taxes should be paid 
from income rests on the actual or presumed 
intent of the testator. Where, however, a 
formerly productive asset has since the 
death of the testator become definitely un- 
productive, so that it is the duty of the 
trustee to sell it as soon as a fair sale can 
be had, taxes and carrying charges there- 
after accruing in excess of any income re- 
ceived should be paid, in the first instance, 
out of principal. The question of appor- 
tionment of the proceeds when the property 
should be sold was not passed upon, as the 
question had not arisen. (The opinion con- 
tains an extensive discussion of the authori- 
ties.) 

a 
Taxation—Estate—Priority of Fed- 
eral Estate Tax Lien as Against 

Trust Deed Made by Executor 


United States—District Court for California 


United States v. Security-First National Bank of 
Los Angeles, 39-2 U.S.T.C. Par. 9778 (Nov. 20, 
1939). 


Hallett died 1926, but no estate tax return 
filed until February, 1933, whereupon tax 
assessed, and on August 11, 1933, notice of 
lien filed by collector in accordance with 
R. S., Sec. 3186, now I. R. C., Sec. 3670- 
8672. In the meantime, the estate had bor- 
rowed money as follows: 

(1) From Title Insurance and Trust Co., 
secured by trust deed on Parcel 1. This 
property was sold at trustee’s sale Decem- 
ber 21, 1937, and bought in by Title Insur- 
ance and Trust Co. 

(2) Prior to recordation of Government’s 
liens, estate borrowed $10,000, secured by 
trust deed on Parcel 2, and in 1934, after 
recordation of lien, this loan refinanced and 
additional $6,000 borrowed from Security- 
First National Bank. 
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Proceeds of $16,000 borrowed on Parcel 2 
were alleged to have been spent in paying 
expenses of administration and charges 
against estate. Default having occurred, 
trustee’s sale was had and property bought 
in, 1937, by defendant Bank. 

Question was priority of Government’s 
tax lien as against these trust deeds. 

HELD: (1) Under Sec. 315 (a) of Rev- 
enue Act of 1924 (I. R. C., Sec. 827) lien 
for estate tax attaches at date of death, 
not at date of recording lien. This estab- 
lishes priority of estate tax lien as against 
loans made prior to date of recording es- 
tate tax lien, except to extent loans come 
within exception of 315 (a) exempting from 
lien such part of gross estate as is 
used for charges against estate and ex- 
penses of administration allowed by court 
having jurisdiction. Lenders were allowed 
priority as to all sums (exclusive of addi- 
tional $6,000 lent in 1934) which they could 
show had been used to pay charges against 
estate and expenses of administration al- 
lowed by court. 

(2) After notice of lien was filed by col- 
lector, lenders could not obtain priority (see 
I. R. C., Sec. 3672) even though proceeds 
of loan used for estate charges and ex- 
penses, since latter statute contains no ex- 
ception in favor of those items. 

NOTE: If this decision correct, its effect 
will be: 

(1) Liens seeuring money lent to execu- 
tors or administrators will be subject to 
general lien of estate tax, except to extent 
lenders can show proceeds of loans used to 
pay charges against estate and expenses of 
administration. 

(2) If Collector files notice of lien pur- 
suant to I. R. C. 3672, Government’s claim 
is absolutely prior, irrespective of use of 
loan proceeds. 

Appeal is contemplated. 


a, 


Taxation—Income—Income Accumu- 
lated by Foreign Fiduciary—Effect 
of Mandatory and Permissive Ac- 
cumulation 


Massachusetts—Supreme Judicial Court 


Commissioner v. Eaton, 1939 A. S. 1733; October 
31, 1939. 


A Rhode Island beneficiary of a Rhode 
Island trust moved to Massachusetts when 
she was 19 years old. The trust did not 
terminate until she was 30, at which time 
she was entitled to the whole fund. Her 
interest was vested, but the trustee had full 
discretion in the matter of payments to 
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her, either income or principal, until the 
trust terminated. In the years 1932-1934 
the trustee paid her large sums of income, 
most of which had been accumulated before 
she left Rhode Island, and held in a surplus 
income account. The question was whether 
this income was taxable, the taxpayer con- 
tending that the rule of Commissioner v. 
Simmon, 292 Mass. 507, made it non-tax- 
able. 

HELD: The income was taxable. While 
the trustee had absolute discretion as to 
the time of payment, the beneficiary’s in- 
terest was vested. The Simmon case was 
distinguished on the ground that in that 
case the direction to accumulate the income 
was mandatory and the beneficiary’s inter- 
est did not become vested unless and until 
she reached 21. Hence it all came to her 
at that age as principal, not as income. 


———— 


Taxation—Income—Income Received 
From Trustee Under Separation 
Agreement Not Taxable to Wife 


Massachusetts—Supreme Judicial Court 


Commissioner of Corporations v. Dalton, 1939 


A. S. 1593; October 25, 1939. 


A husband and wife in another state made 
a separation agreement through a trustee 
under which a trust was set up, the income 
of which was payable to the wife. Sub- 
sequently the wife removed to Massachu- 
setts and was assessed for a tax on the 
income received from the trustee. The 
Board of Tax Appeals found that the pay- 
ments were in the nature of alimony and 
were in substance an allowance to the wife 
for her support; also that the amounts were 
reasonably necessary for the purpose. 

HELD: Payments by a husband to his 
wife for her separate support are not tax- 
able under our statutes. (This ruling was 
based on the Federal law that such pay- 
ments, whether made direct or through 
a trustee, are taxable to the husband and 
not to the wife.) 

—$$$—$<$—_ 9 ———___—_ 


Taxation—Income—Vested Or Con- 
tingent Interest Of Non-Resident 
Beneficiary 


Massachusetts—Supreme Judicial Court 


Commissioner v. Baker, 1939 A. S. 1367; August 
2, 1939. 


The testator created a trust to pay the 
income to A for life, and upon her death to 
pay over the principal to B, or to such per- 





son or persons as B should appoint by will, 
or in the absence of appointment to such 
person or persons as would take by intestate 
succession the personal estate of B if she 
had died a resident of Massachusetts at the 
date of death of A. The executors, before 
they qualified as trustees, sold securities 
at a profit, and both A and B being non- 
residents the question was whether the 
profits were being accumulated for the bene- 
fit of unborn or unascertained persons with- 
in the meaning of G. L. 62, Sections 8-10 
(See discussion in Newhall, Settlement of 
Estates, Section 354, notes 12 and 13). 


HELD: The profits were taxable, and 
since the profits accrued before the execu- 
tors qualified as trustees the tax was prop- 
erly assessed to them as executors. The 
remainder interest was not indefeasibly 
vested in B unless she survived A. If she 
predeceased A, she had a power of appoint- 
ment, or it would go to her heirs under 
Massachusetts law. Her interest was neither 
assignable nor inheritable (in the sense that 
it would pass to her heirs under the law of 
her own domicil.) Hence her interest was 
contingent within the meaning of the tax 
law, and the tax was properly assessed. 
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Wills—Probate—Where Two Not In- 
consistent Wills Dispose of Prop- 
erty in Different States Both Con- 
sidered Effective Although One 
a Later Revokes All Former 
Wills 


Illinois—Supreme Court 
Allen v. Beemer, 372 Ill. 295. 


Testator left one will disposing of Illinois 
real estate and another will disposing of 
personal property and Iowa real estate. The 
Iowa will executed about thirty-five days 
after the Illinois will contained express lan- 
guage “revoking any and all wills by me 
made.” The question for determination 
was whether or not the earlier Illinois will 
was revoked. The wills were not in any re- 
spect inconsistent. On the contrary, the 
two wills considered together made an 
equitable distribution of the testator’s es- 
tate. 


HELD: It was not the intention of his 
Iowa will to revoke the Illinois will. The 
words of revocation in the Iowa will were 
intended by the testator to apply only and 
be limited, like the will itself, to the prop- 
erty which it disposed of. 
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Wills—Probate—Will Not Canceled 
by Penciled Interlineations or Nota- 
tions Unless Properly Attested 


Illinois—Supreme Court 
Board of Missions v. Sherry, 372 Ill. 272. 


Testatrix from time to time made various 
memoranda and notations on her will and 
marked out various portions thereof. She 
also indicated the decease of some of the 
legatees, etc. The will was denied probate 
in the lower courts and an appeal was taken 
to the Supreme Court. The sole question 
at issue was whether or not the will was 
canceled within the meaning of the statute. 


HELD: A consideration of the entire 
document leads irresistibly to the conclusion 
that testatrix intended her will to stand ex- 
cept as to changes she had attempted to 
make. There was no actual physical can- 
cellation of the entire will and evidence was 
wanting that the testatrix intended the par- 
tial cancellation should operate as a com- 
plete revocation. The cancelling of portions 
of a will with intent to revoke parts of it 
cannot amount to a revocation within the 
contemplation of the will statute. Order 
reversed with directions to admit will to 
probate as originally written and executed. 


ithlatiianansaellltirectininaethsaai 
Oddities in Wills 


Fred Linke, who died Nov. 17, provided in 
his will that his relatives living in Germany 
will share in his estate only if the Nazi 
regime falls within the next five years. Oth- 
erwise the estate is to be divided equally be- 
tween the National Tuberculosis Association 
and the New York City Cancer Committee. 
The Secretary of State, Mr. Linke provided, 
is to determine whether “a Nazi, Fascist or 
similar form of government” exists in Ger- 
many at the time the estate is distributable. 
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D O YOU have a problem in con- 
nection with your transit items? 


Do your customers give you docu- 
mentary drafts that you find it 
difficult to collect? 


Is your present method of handling 
out-of-town items such as to cause 
you work, time, and expense that 
you would like to avoid? 


These are questions to which we 


think our continuously operating 
transit and collection department 
has found the answer. 
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PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 


PHILADELPHIA, PA. 


Capital, Surplus and Undivided Profits 
$41,000,000 


Member of Federal Deposit Insurance Corporation 





Ce RN ROR OF a SN a 


» BXEBCUTOR * TRUSTEE * AGENT * GUARDIAN 


OLD COLONY 


‘TRUST COMPANY 


17 COURT STREET, BOSTON, MASSACHUSETTS 


New England’ s 
Largest Corporate Fiduciary 


* 


Member of the Federal Deposit Insurance Corporation 


Allied with Tue First NaTionat Bank or Boston 








